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Submission to EBR 013-2724                                                                         2018-06-14 

Comments on RULES FOR ON-SITE AND EXCESS SOIL MANAGEMENT 

Consultation draft 

Submitted by Ontario Soil Regulation Task Force   www.osrtf.ca     info@osrtf.ca 

Line by line comments on excerpts from the proposed legal wording. 

 

Introduction 

Please consider making it absolutely clear that only the bulleted points under Recommended Guidance 

are not mandatory and not other sections that happen to come under the bulleted, “recommended 

guidance” points.  

--------------------------------------------------------------------------------------- 

Part 1 General 

Definitions: 

Environmentally Sensitive Areas: We refer to the Table on page 41 of the Rules document and included 

n Appendix 1. Note that Table 1 is not to be used (without further assessment) if the property is, is 

adjacent to or is within 30 metres of an Environmentally sensitive area. We note that Reg. 153/O4 

defines ESAs in a similar way. We would like to see these words added to the definition of ESAs in Part 1 

of the rules. We note that what the rules list as an ESA is actually what Reg 153/04 lists as an area of 

natural significance with the expanded definition as seen in the Table in Appendix 1. If the Ministry is 

going to use the Reg 153/04 definition for ESA, then the entire definition should be used. We note the 

Ministry removed the significant groundwater recharge areas wording contained in the original draft 

regulations and, further, did not incorporate HAV or well head protection areas into the definition citing 

that too much of the province would then require Table 1 soils. While we do not support the Ministry’s 

rationale for not including these sensitive areas explicitly (understanding municipalities could include 

these as per section e) of the ESA definition), we would recommend including the broader language 

included in the Appendix 1 Table into the definitions section.   

 

 
“surface soil’ has the same meaning as in in O. Reg. 153/04; “Table 1” means Table 1 of the Soil, Ground 

Water and Sediment Standards;  

 

------------------------------------------------------------------------------------------------------ 

 

3. Persons Involved in the Project: 

Commented [ISM1]: Typo: new line 

Commented [ISM2]: Would like to have the owner of the 
property included. 
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B. Qualified Person(s)  

 

----------------------------------------------------------------------------------------------------------- 

 

5. Tracking System: 

 
iv. Tracking each load of excess soil from the time it is loaded in a project area, during its transportation, 

until it is deposited for final placement at the intended site;  

 

 

 
B. A description of procedures for periodic testing of the tracking system for the purpose of ensuring that 

the system is operating in compliance with the regulation and the requirements in the document.  

 

----------------------------------------------------------------------------------------------------- 

 

8. Procedures if Certain Observations Made:  
A. The procedures set out in section 9.1, to … 

 

------------------------------------------------------------------------------------------------------------------------ 

 

Recommended Guidance: 

 

 Engage proactively with stakeholders:  

 

 

 

 Addressing invasive species:  

 

 

------------------------------------------------------------------------------------------------------ 

  

Commented [ISM3]: Would like to some additional 
relevant qualifications other than just the professional 
licence 

Commented [ISM4]: Wonderful! 

Commented [ISM5]: Either a reuse site or a waste site. 

Commented [ISM6]: Specify the minimum period.  “After 
each major system upgrade and at least annually.” 

Commented [ISM7]: Typo:  Where is 9.1? 

Commented [ISM8]: May wish to refer to the 
engagement procedures in the Planning Act. 

Commented [ISM9]: As this is within the mandate of 
MOECC, should the language be a bit stronger?  Refer to that 
Act? 
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Part III 

 

11. As per paragraph 7 of subsection 7 (3) of the regulation, a sampling and analysis plan is 

mandatory if:  
 i. Any part of a project area is used or has ever been used, in whole or in part, for an industrial use or 

for any of the following commercial uses:  

       1. Use as a garage;  

       2. Use as a bulk liquid dispensing facility, including a gasoline outlet; or  

       3.  Use for the operation of dry cleaning equipment;  

  

 

------------------------------------------------------------------------------------------------------------------- 

 

 

16. In implementing the sampling and analysis plan, the qualified person shall ensure that the 

following minimum sampling requirements are satisfied: 

 
C. The qualified person shall ensure that the number of samples of soil collected and analyzed is 

sufficient to determine the subsurface stratigraphy at or under the project area and the location of 

contaminants in soil, on, in or under the project area; 

 

 

 
M. At a minimum, soil samples are required to be analyzed for the following parameters: 

 i. petroleum hydrocarbons (F1 through F4) including BTEX;  

ii. metals (antimony, arsenic, barium, beryllium, boron, cadmium, chromium, cobalt, copper, lead, 

molybdenum, nickel, selenium, silver, thallium, uranium, vanadium and zinc); and  

iii. SAR and EC, unless the soil is to be finally placed at a location referenced in item 4 in section 7 of 

Part IV of this document.  

iv. Any contaminants of potential concern identified during the assessment of past uses;  

 

------------------------------------------------------------------------  

 

also in Section 16. Lettering starts over 

 
A. Where there is information regarding the location of potential sources of contaminants within an area 

of potential environmental concern (e.i. former tank) that is within the project area,…..  

 

 
B. The qualified person shall provide a rationale for the sampling design used;  

 

 

 

Commented [ISM10]: Could you highlight scrapyards. 

Commented [cm11]: Should the word “all” be included 
here? Perhaps the semicolon after each subsection indicates 
that they all apply.  We will trust legal judgement on this.  
Alternatively, should there language that states “all other 
requirements of this Section must be met”? This could be 
placed in Section 16. C for example. 

Commented [cm12]: Should this not say something like, 
despite this section, Section K and L of this section must be 
followed. We are concerned that it could be argued that 
subsection C could be interpreted to supersede subsection K 
and L? This is a legal question. Again,  

Commented [cm13]: PAHs and VOCs should be included 
here—we have consistently seen PAHs and VOCs as COCs 
with exceedances in many of the receiving sites we have 
investigated. We have evidence to illustrate this point. Also, 
we feel cyanide should be included in this list as well given 
how it was found in high concentration at the Earthworx site. 
PH should be included as well as pH can have impacts on 
other parameters and pH is referenced in other parts of the 
Reg so one should know what it is. 

Commented [cm14]: Typo: Section 16 already has a 
subsection A and so on. This needs to be addressed so it is 
not confusing which subsection of 16 is being referenced.  

Commented [cm15]: We would like to see a the 
requirement for use of a computer program that provides 
confidence levels in the data set based on where the 
samples were taken in the area to be excavated and what 
the results were.  
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F. Sufficient numbers of samples should be collected at different depths within a stockpile to characterize 

the depth profile and the spatial variation, laterally, of the substances of concern within the stockpile…  

 

 

G. Soil samples should not be obtained from the surface of the stockpile; rather, techniques and 

equipment need to allow for collection of samples from the entire stockpile, including the core  

 

------------------------------------------------ 

 

 

 

 

 

17. Requirements for Handling, Storage and Analysis of Samples: 

 

 
A. Where a sample of soil is taken, the qualified person shall ensure that requirements of section 47 

(Analytical procedures) of O. Reg. 153/04 are complied with, including the requirements in relation to the 

handling and storage of the samples, the analyses of the samples to be carried out by an accredited lab and 

the requirements to comply with the ’s “Protocol  

 

 

---------------------------------------------------------------------------------------------------  

 

18. Mandatory Leachate Analyses Requirements  

A. If a soil sample is being analysed for a contaminant of potential concern identified during the 

assessment of past uses and leachate analysis is required based on Section 5 of Part IV of this document, 

then the following soil sampling frequencies are required.  

 

 
C. Leachate samples should be analysed at a frequency of at least 10% of the number of bulk samples (see 

the in situ sampling frequencies), … 

 

 

 

E. Where a sample of soil is submitted for leachate analysis, the leachate extraction shall be completed 

using the Synthetic Precipitation Leaching Procedure (US EPA SW-846 Method 1312), the Toxicity 

Characterization Leaching Procedure (US EPA SW-846 Method 1311) or another method approved by 

the Director.  

 

 

 

 

 

-----------------------------------------------------------------------------------  

 

 

 

 

 

Commented [cm16]: Is there any reason why the word 
“shall” cannot replace “should” in subsection F and G? Is 
“shall” more binging than “should”? 

Commented [ISM17]: Typo: 

Commented [cm18]: Typo: Leachate analysis is discussed 
in Section 6 of Part IV not Section 5 

Commented [ISM19]: Typo:  Should B., C. & D. be 1,2, &3 
under A. and E. becomes B? 

Commented [cm20]: We understand the basis for this is 
an economic. We do not agree that should be a basis for less 
sampling. 

Commented [cm21]: We recall discussion during 
engagement group meetings that some leachate procedures 
were better in particular circumstances. There should be 
Recommended Guidance here that addresses this point.  
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19. Heavily Impacted Soil That Cannot Be Reused At a Reuse Site  

A. Where a qualified person determines that soil within an area of potential environmental concern 

contains high concentrations of contaminants, and the sampling and analysis of that soil shows that the 

concentration of contaminants exceeds the full-depth excess soil standards for 

Residential/Parkland/Institutional property uses small volume excess soil standard tables set out in 

Appendix 2 of Part IV of this document, the qualified person may depart from the sampling and analysis 

requirements set out in this part of this document if the qualified person has determined that the only 

practical disposal option for the impacted soil is to transport it to a landfill or to a soil processing site.  

 

 
B. In the circumstances described in clause (a) where the qualified person has determined that the only 

practical option is to dispose of the soil at a landfill or at a soil processing site, the suite of analyses and 

the number of sampling locations required to delineate the limits of the impacted soil are at the discretion 

of the qualified person. The number of samples collected within and in the vicinity of the impacted soil 

shall be sufficient to be able to distinguish soil that is destined for landfill or a soil processing site, and 

that which can be re-used. Where there are multiple contaminants of concern, the qualified person may be 

able to focus on a single parameter group and use that as an indicator instead of analyzing multiple 

parameter groups as required by the “Protocol for Analytical Methods Used in the Assessment of 

Properties under Part XV.1 of the Environmental Protection Act” published by the ministry and dated 

March 9, 2004, as it may be amended from time to time.  

 

 

------------------------------------------------------------------------------------------------- 

 

20. Excess soil characterization report including a review and evaluation of information.  

A. The qualified person shall review, interpret and evaluate the information used in preparing and 

implementing the excess soil management plan and shall prepare an excess soil characterization report. 

The soil excess characterization report shall include the following:  

 

---------------------------------------------------------------------------------------------------------- 

 

Part IV Reuse of Excess Soil and Application of the Standards for Reuse of Excess Soil at Reuse Sites 

 

 

Section 2 B ii. 

 
ii. if the volume is 1000 cubic metres or less the small volume tables may be used if a qualified person for 

the reuse site has determined that this volume of soil at that standard would not result in an increase in 

risk relative to the risk upon which the standards were developed, based upon an assessment of the 

potential contaminant receivers and contaminant pathways, the distribution and thickness of the excess 

soil, and the specific use of the excess soil; 

 

 

 

 

Commented [cm22]: We do not agree. If it is going to a 
soil processing site, despite what an ECA may require, we 
feel this undermines the need to properly test soil in order to 
determine what can be remediated at a processing site. We 
feel it may impact on the MOECCs ability to defend more 
stringent requirements that should be included in ECAs for 
soil being exported to soil processing sites. As the approvals 
branch have pointed to the draft regulations when making 
sweeping significant changes to their polices with regards to 
specific requirements in ECAs for soil processing sites, we 
feel this may be, yet again, another element that could be 
pointed at to justify less stringent, less comprehensive 
testing requirements for incoming soils to these sites. 
 
  

Commented [ISM23]: Typo:  (A) 

Commented [cm24]: Section 19 discusses soils that 
cannot be reused at a re-use site and this sub-section 
indicates soils may be re-used. Does this not provide a way 
to get around sample frequency requirements and testing 
parameter requirements?  Should there be language that 
says, despite this, if any amount of the excess soil is going to 
be reused, all the points in section 16 apply? 

Commented [ISM25]: Typo?  The indents and numbering 
of the following do not flow right. 

Commented [cm26]: Include: must be documented in 
writing and made available to Ministry upon request 
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Section 2 E i. 

E. Shallow soil tables must be used if:  

i. If the reuse site is at a property that has more than 1/3 of its area covered by 2 meters or less in depth 

beneath the soil surface, excluding any non-soil surface treatment such as asphalt, concrete or aggregate; 

or… 

 

 

-----------------------------------------------------------------------------------  

Section 3 B 

 

B. The reuse site does not have an Agricultural or Other property use, is not a shallow soil property, and 

the final placement is not within 30 metres of a water body; and  

 

 

-----------------------------------------------------------------------------------  

 

 

 

 

 

 

 

 

 

Section 7 

 

7. Rules for Determining and Applying Excess Soil Standards in Specific Circumstances  

A. Environmentally Sensitive Areas  

Excess soil may only be finally placed within an environmentally sensitive area if the excess soil meets 

Table 1 and the results of any required leachate analysis, if required, meet the Table 1 Leachate Screening 

Levels.  

B. Soil for Growing Crops and Pasture  

 i. Excess soil may only be finally placed for the beneficial purpose of growing crops or pasture if the 

following criteria are met:  

 1.no excess soil will be placed on top of existing topsoil unless the excess soil is topsoil; and  

 2. the excess soil meets Table 1 and the results of any required leachate analysis, if required, meet the 

Table 1 Leachate Screening Levels.  

 

Comment [cm31]  Can this not be interpreted in several different ways? Could someone not say that only 

the first few inches are used for the growing of crops and someone else says the first metre is necessary to 

grow crops? MOECC should consult with OMAFRA and see what minimum depth should be considered 

and included here to account for tilling of the land and soil turnover, soil loss and depth of soil required 

for various crops that considers potential change of crops  in the future. 

 

 

 

 

  

Commented [cm27]: Define “property”. Is there a need to 
distinguish between the physical area where excess soil is 
placed and the legal property boundaries that may contain 
the area or “site” where excess soil is placed? We assume 
here that shallow soil tables must be used if more than 1/3 
of the entire legal property has 2 metres or less in depth 
beneath soil surface-despite if only a fraction of the property 
is using the excess soil. Correct? 

Commented [ISM28]: This is hard to understand what it 
means. 

Commented [cm29]: Include: “designation or future 
designation according to official plan policies” after the word 
“use”. It is important to note that some municipalities 
include language in their official plans for aggregate sites –
for example Scugog says that all pits will go back to 
agriculture. Therefore, that industrial property use will cease 
to exist at some point. This should be considered in this 
section. Perhaps 3 C. addresses this concern? 

Commented [cm30]: As this is its own section, we assume 
this supersedes Section 3 for instance regarding use of 
stratified tables. Correct? We understand that despite 
anything else in Part 4 of the Rules, that if the re-use site is 
deemed an ESA, then only Table 1 can be used 
(understanding these rules apply when there is no SSI). For 
clarity, would it be helpful to include the words, “despite 
anything else in this Part” for Section 7? Also, 
Environmentally Sensitive Areas should include property that 
is, or is adjacent to or within 30 metres of an ESA as per the 
Table in Appendix 1 on page 41 of the Rules Document 

Commented [cm31]: See comment box to the left.    



OSRTF comments on EBR 013-2774 – RULES FOR ON-SITE AND EXCESS SOIL MANAGEMENT –page  7 of 9 

 

 

C. Local Background Concentrations  

 i. An excess soil standard may be considered to be met if the following criteria are met: 

 1. A qualified person has demonstrated that the excess soil contains a parameter that is naturally 

occurring at the reuse site of beneficial purpose and that does not exceed the naturally occurring range 

of concentrations typically found within the area of the reuse site; and  

 2. Documented evidence of the naturally occurring parameter concentrations is provided to the reuse 

site owner and retained by the reuse site owner and qualified person.  

 

 

 

---------------------------------------------------------------------------------------------------------  

 

Section 7 D 

 

D. Salt Impacted Excess Soil  

 

i. Excess soil standards for chemicals (e.g. Sodium Absorption Ratio/Electrical Conductivity) in soil 

resulting solely from the use of a substance for the safety of vehicular or pedestrian traffic applied under 

conditions of snow or ice or both, are deemed to be met to excess soil if the following criteria are met: 

 1. The excess soil standard for the chemical in question would not be met as a result of the past 

application of that chemical for the safety of vehicular or pedestrian traffic under conditions of snow or 

ice or both;  

2. The excess soil will be finally placed at a location:  

a. where it is reasonable to expect that the soil will be affected by the same chemicals as a result 

of continued application of a substance for the safety of vehicular or pedestrian traffic under 

conditions of snow or ice;  

b. with an industrial or commercial property use and to which non-potable standards would be 

applicable; and  

 

3. The excess soil will not be finally placed at a location:  

a. within 120 m of a waterbody;  

b. within 100 m of a potable water well; or  

c. that will be used for growing crops and pasturing livestock.  

 

 

 

-----------------------------------------------------------------------------------------------  

 

 

Recommended Guidance: 

 

 Maintaining site conditions and notification of future land owners: If stratified soil standards are used 

on a reuse site the reuse site owner, occupier, or person who has charge, management or control of the 

reuse site should ensure that surface soil and subsurface soil on, in or under the property or properties 

comprising the reuse site meets the applicable stratified condition standards for all prescribed 

contaminants. This responsibility should be communicated to subsequent property owners  

 

 

-----------------------------------------------------------------------------------------------  

 

Commented [cm32]: Is it important to define this so it is 
not interpreted to include contaminated soil that has been 
at the site for a long time? 

Commented [cm33]: Specify time limit for retention and 
that it should be made available to the MOECC upon 
request. 

Commented [cm34]:  Is the intent to ensure all 3 points 
are met? As point 1 does not have the word “and” at the end 
and point 2 does, would it not be better to include the words 
“all” of the following criteria are met?  

Commented [cm35]: We assume there is a scientific 
explanation for this-why 100 m is more desirable over 250 m 
for instance?  

Commented [cm36]: If the site has no current potable 
water well, i.e. an aggregate site(only monitoring wells), 
would it not be beneficial to include language that includes 
considers planned or future wells considering future uses of 
the site which typically do stay as industrial sites with no 
potable water wells? 

Commented [cm37]: Again, refer to our comments in 
section 7 B 

Commented [ISM38]: Can you add how this could be 
communicated to subsequent owners. 
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Section 9, page 34 BRAT introduction 

In general, the use of BRAT In general, the use of BRAT would not require oversight or approval by a 

public body, except in cases covered in sub-section (d), below.   

 

 

 

------------------------------------------------------------------------------------------------------  

 

 

Section 10 

 
C. When risk assessment is used to develop site- specific excess soil standards for a reuse site, the 

following requirements apply:  

 

 

Comment [cm40] As Part 1V of the Rules states the following: “Rules Associated with the Use of 

Excess Soil Standards For the purposes of paragraph 1 of subsection 5 (1) of the regulation”, we 

feel it should be made clear in this subsection, as per subsection A, that this only applies when the 

receiving site is governed by a SSI. Understanding this, how does the MOECC hope to enforce this 

section if the SSI would be dealing with this? The municipality would have to allow the risk 

assessment in the first place and then the MOECC would determine that all the points in this 

section are acceptable? We do not believe this was there intent. Would this not be guidance for 

municipalities who accept risk assessments? Or perhaps the intent here is that the MOECC is 

requiring that municipalities list these requirements if they allow a risk assessment approach? We 

would accept that. Please consider who is at fault here and the consequence if Section 10 C 

requirements are not followed. 

 

 

-------------------------------------------------------------------------------  

 

 

 

Section 11  

 

11. Excess soil standards will have been determined to be met if:  

A. The results of the excess soil analysis are compared to the standards using either the single-point 

compliance rules or the statistical compliance rules and the results are less than or equal to the excess soil 
standard; and  

B. The result of the leachate analysis is compared directly to the Leachate Screening Level and the result 

is less than or equal to the Leachate Screening Level.  

C. There is no evidence of the presence of a contaminant in the soil as a result of visual or olfactory 

observations as listed in Part III.  

 

 

----------------------------------------------------------------------------------------------- 

 

 

Commented [cm39]: As sub-section (d) indicates BRAT 
shall not be used where Table 1 Standards apply, this 
sentence appears to be contradictory. If the intention is to 
indicate that projects under a site specific instrument could 
use BRAT and that the approval authority should then 
oversee its use, then this should be made clear—as it is for 
Section 11 Risk Assessment. That being said, the language 
here should not imply that the approval authority, who 
approves the SSI would only oversee the use of BRAT when it 
is being used for a Table 1 site. This kind of language may 
make it hard for a municipality to justify the cost of a peer 
review for a proponent using BRAT at any time when a SSI 
applies, and then charging those costs back to the 
proponent. 

Commented [cm40]:  See comment box to left. 

Commented [cm41]: As one of the strategies in the 
statistical compliance rules calls allows for the application of 
ceiling values, would this last part still apply?  

Commented [cm42]: Typo:  If the word, “and”, was put 
after point A, should it not be put after point B as well to 
ensure that both points B and C apply to this section? 
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12.  Single Point Compliance:  

Excess soil is deemed to meet the applicable excess soil standards at the reuse site using single point 

compliance if the following requirements are met: 

 

---------------------------------------------------------------------------------------  

 

 

13. Statistical Compliance  

Excess soil is deemed to meet applicable excess soil standards at the reuse site using statistical 

compliance if the following requirements are met: 

 

 
D. A minimum of twenty (20) soil samples that are collected from excess soil that has similar soil 

characteristics and may be impacted by similar process, or if soil from one population.  

 

Comment [cm 44]  Please include guidance that an appropriate computer software program should be used to 
determine the level of confidence that can be guaranteed for sampling sets in a heterogeneous pile or in situ 
 
The language here indicates that excess soil is deemed to meet applicable excess soil standards at the reuse site if 
the following requirement are met: “a minimum of 20 soil samples are collected…”. This section does not point 
back to the fact that more samples could be required if doing an ESMP.  Could it not be interpreted that you can 
use only the best 20 sample results to say the soil is clean? We are looking at this legally.  
Explicit language should be included that indicates how much soil around an exceeding sampling point should be 
removed. 
 
Confidence levels should be required and minimum confidence levels in results should be included in the Regs , 
especially for excess soils going to ESA sites that have exceeding sampling points throughout the area to be 
excavated.  
 
For stockpiled soil, there should be language to include what volume of soil in the pile and where is represented by 
each sampling point. 
 

 

-----------------------------------------------------------------  

 

Part V Requirements for Temporary Soil Storage Sites 

 

No comments 

 

 

-----------------------------------------------------------------------------------------------  

 

 

 

 

Appendix 1 Table on Page 41 of the Rules Document 

X This Table should not be used without further assessment.  

This Table may be acceptable, see Section “Additional Notes” for the additional considerations 

Commented [cm43]: We understand the intent here is to 
define single point compliance at the source site to ensure 
soil is acceptable for the re-use site. However, we are 
concerned that this language may suggest this section refers 
to testing at the re-use site which. We do not believe you are 
giving guidance here on how soil imported to the re-use site 
should be tested.  Could this section be made more clear 
that this is happening at the source site? Does it need to be 
made more clear?  

Commented [cm44]: Should this not say, “all” the 
following requirements are met? 

Commented [cm45]: See comment in box to left 

Commented [cm46]: As the Appendix is part of the Rules 
Document, when further assessment is indicated, it should 
relate back to a section Part 4 this Appendix cannot be 
interpreted as superseding, for example, the fact that only 
Table 1 is acceptable for a receiving site with no SSI. The 
language here would appear to contradict that point.  


