
 

 

June 6, 2018 

Letter to friends of OSRTF 

Comments on proposed Soil Regulations 

As you are likely well aware, every year 25 million cubic meters of excess soil is excavated for the 

construction of condominium towers, subways, and homes as well as for the redevelopment of old 

commercial and industrial lands.  Each truckload travels, on average, 65 kilometers to a disposal site, which 

may be a municipal landfill or another development site, but is often a rural field.  Some sites receive 

hundreds of truck a day to the annoyance of neighbours.  Some sites are tested and the soil or groundwater 

found to be contaminated.   

The problem has received wide spread public and media attention beginning in 2010.  The province of 

Ontario has been working towards improved regulation and in 2014 issued a guide for best management 

practices and conducted a review of excess soil management policies.  Through a number of meetings with 

stakeholders, including OSRTF, and a series of drafts, MOECC developed an excess soil regulatory package 

which was posted on the Environmental Registry of Ontario as EBR 013-2774 with a comment period to June 

15, 2018.  This document is an overview of OSRTF’s comments.  OSRTF will be submitting detailed technical 

comments to the EBR.   If you wish to see our drafts now, just ask.  

The basic premise of the provincial regulatory framework is that the site of the source of the soil is 

responsible for the ultimate disposal of the soil.  In most cases the soil will be considered as a waste until 

properly disposed of.  The regulations will cover the soil in the source site and its transportation to the 

receiving site.  The regulation of the receiving site may be by another jurisdiction, typically a municipality.   

The regulatory package has 7 components that can be downloaded from the link at the end of this letter. 

1. Ontario’s Excess Soil Management Policy Framework and Proposed Regulation; an explanatory 

overview. 

2. A New Proposed On-Site and Excess Soil Management Regulation; the core element of the new 

regulations. 

3. Rules for On-Site and Excess Soil Management; the details of mandatory requirements and non-

mandatory guidelines for soil management activities. 

4. Rationale Document for Development of Excess Soil Standards; the scientific rational or justification 

for the soil standards (allowable contamination levels) that were released previously. 

5. Proposed Beneficial Reuse Assessment Tool; a spreadsheet tool for setting site specific soil standards. 

6. Proposed Amendments to O. Reg. 153/04 – Record of Site Condition; minor changes to conform to 

the new soil regulations. 

7. Proposed Complementary Amendments to O. Reg. 347 – Waste; minor changes to conform to the 

new soil regulations. 

  



 

The province had previously amended the Municipal Act to allow municipal site alteration by-laws to apply in 

the regulated areas of the Conservation Authorities. 

OSRTF has been involved in the review of the development and the rational of the new standards which, as 

we had suspected, lowered the allowed concentrations of many contaminates for the very large scale fill sites 

that we have seen.  The new standards make allowances for salt impacted soils. 

The Beneficial Reuse Assessment Tool (BRAT) follows the same science that MOECC used to develop the soil 

standards but allows for their general assumptions to be replaced by the site specific details.   

These comments below by OSRTF concentrate on the On-Site and Excess Soil Management Regulation and on 

the Soil Rules.   

Waste Designation 
In the new regulations excess soil is deemed to be a waste from when it leaves the source site to when the 

receiving site accepts it.  As a “waste” MOECC has powers to regulate it as it moves through temporary soil 

storage, soil banks, soil processors, and the trucking system.  The regulations specify the testing at the source 

site, the creation of a soil management plan, tracking the loads, the time in temporary locations, and the 

information to go in to a public registry.  The regulation has two tables that set out the conditions at the 

receiving site for having the waste designation removed from the soil.  In essence: 

 the soil must meet the soil quality standards, 

and if there is no permit, 

 the main purpose of the site must not be soil disposal, and 

 there must be an identified beneficial purpose to the deposition of the soil. 

That sounds very good, but there is a strange exception.  If the site alteration permit, pit rehabilitation plan, 

or other site specific instrument has weaker standards than the provincial standards, those weaker standards 

prevail.  We do not believe this to be acceptable.  MOECC is making the assumption that the municipality or 

other body issuing the permit has carefully considered the situation and has no interest in intentionally 

polluting their own area.  We believe that MOECC is assuming too much.  If they did this because they 

considered the soil tables to be too constraining, the Soil Rules do allow the soil standards for a site to be set 

by flexible risk based tools. 

Recommendation:  The Soil Rules should prevail in all cases for removing the “waste” designation. 

If the province will not bend on this point, we would ask that the instrument (permit) must clearly state in 

public documents that the issuing body is aware that the soil standards they set allow higher levels of 

contamination than what MOECC has determined to be protective of the environment and human health. 

The wording of the regulation does not seem to agree with their overview document which states that 

 "If excess soil is being deposited at a site that is used primarily for depositing excess soil, that soil would be 

considered a waste and associated Environmental Compliance Approvals (ECAs) would be required."   

This should shut down the pop-up commercial fill operations that we see and puts MOECC in charge of 

monitoring and enforcement of large scale fill operations that have no purpose other than soil disposal. 

Recommendation:  The wording of the regulation and the soil rules must make it clear that excess soil 

brought to any reuse site must have an intended reuse, if not, it is considered waste and needs an ECA or 

needs to go to an alternate waste ECA disposal site.   



Registry of Sites and Tracking of Soil 
The proposed regulations will require excess soil management plans be prepared for sites with a potential of 

contamination and the existence of the plan must be registered.  The plan would include the quantity and 

quality of the soil and the location of the receiving sites.  Loads are to be tracked to the receiving sites.  This 

should help us in knowing what is going into the receiving sites, but only if the information is available on a 

public site searchable by the address or location of the receiving and the information is current.  There is 

pushback from the operators who claim that making this information public would harm their competitive 

advantage.  

Recommendation: Excess Soil Management Plans and tracking records must be held by, and be audited by, 

the government. 

Recommendation: It must be possible to search a public website by address of the receiving site to see the 

quality and quantity of the soil that is being deposited there.   

Source Responsibility 
Throughout the development of these regulations since the initial framework document, it has been the 

source site that retains responsibility for the soil throughout the process.   The Excess Soil Management Plan 

is to include a declaration by the project leader and a declaration by the Qualified Person who prepared the 

plan.  If things go wrong the liability should fall to someone with deep pockets.  The cleanup estimate for the 

Greenbank Airport is one hundred million dollars.  The QP is likely to be an individual consultant.  The project 

leader is defined as the person(s) “ultimately responsible for making decisions relating to the planning and 

implementation of the project” and project is something that involves excavation and development.   We 

believe that the ultimate responsibility should be pushed up to the owner of the land of the source site. 

Recommendation: The ESMP should include a declaration from the owner of the source site that 

acknowledges responsibility for the excess soil until it is deposited at a waste disposal site or has been 

deemed to no longer be a waste. 

Environmentally Sensitive Areas 
The Soil Rules limit soil deposited in Environmentally Sensitive Areas (ESA) to be only Table 1.  Their definition 

of ESA does not include areas of high aquifer vulnerability nor well-head protection areas.  Because we have 

seen supposedly clean soil turn out to be contaminated and have examples of contaminates finding their way 

to the groundwater, we believe that the precautionary principle must be applied here to protect human 

health.  

Recommendation: The definition of Environmentally Sensitive Areas must be expanded to include areas of 

high aquifer vulnerability and well-head protection areas as designated in provincial or municipal plans and 

thus limit any soil deposited in those areas to Table 1. 

Soil Processing Sites 
The province’s assumption is that soil from processing facilities, that remediate soil according to the  

Environment Compliance Approvals MOECC granted to them, has been adequately remediated.  We do not 

believe this to be correct given the non-homogeneity of contamination in soil, the very small amount that is 

actually tested, the ineffectiveness of remediation on all contaminates, and the variation in the Environment 

Compliance Approvals (ECA) that are granted to different sites.  Most of the examples we have of sites with 

contamination are soils from soil remediation facilities.  Because of the uncertainty and the real potential for 

serious contamination these soils have no place in environmentally sensitive areas. 



Recommendation: Soils from soil processing sites, even if labeled as Table 1, must be excluded from 

Environmentally Sensitive Areas, including areas of high aquifer vulnerability and well-head protection 

areas. 

 

Next Steps 
MOECC has said that there will be one more chance to review this soil regulation, likely in the autumn.  The 

regulations will be phased in over a few years, during which time MOECC will work on guidance and pilot 

projects such as for tracking systems and soil banks. 

The regulations give a lot of responsibility and judgement to the Qualified Persons.  They do not specify any 

particular training or certification beyond being licenced as a professional engineer or geoscientist.   It is 

widely acknowledged that some QPs may be unqualified but the sense is that this is an issue to take up with 

the professional governing bodies to define the requirements to practise in this area.  

It will still be the municipalities that are responsible for catching illegal dumpers and monitoring the receiving 

sites and enforcing their by-laws.  OSRTF will continue to advise municipalities on their site alteration by-laws 

and press the provincial government to provide more guidance to municipalities and to landowners.  

 

We would ask you to review the proposed soil regulations and consider our recommendations and submit 

comments to the EBR site at https://ero.ontario.ca/notice/013-2774   by Friday June 15, 2018. 

Please submit a comment of your strong support for the concept of the beneficial purpose, which states 

that excess soil brought to any reuse site must have an intended reuse, if not, it would be considered 

waste and would need an Environmental  Compliance Approval (ECA) or need to go to an alternate ECA 

waste disposal site.   

Thank you for your support in this important issue. 

Yours sincerely, 

Ian McLaurin 

OSRTF 

ian.mclaurin@osrtf.ca 

www.osrtf.ca 

https://ero.ontario.ca/notice/013-2774

