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Submission to EBR 013-2724                                                                         2018-06-14 

Comments on Ontario Regulation - On Site and Excess Soil Management 

Consultation draft 

Submitted by Ontario Soil Regulation Task Force   www.osrtf.ca     info@osrtf.ca 

Line by line comments on excerpts from the proposed legal wording. 

 

Interpretation 

1. (1) In this Regulation, 

“excess soil” means soil that has been excavated as part of a project and removed from the 

project area for the project; 

“reuse site” means a site at which excess soil is used for a beneficial purpose and does not 

include a waste disposal site; 

“soil” means unconsolidated naturally occurring mineral particles and other naturally occurring 

materials resulting from the natural breakdown of rock or organic matter by physical, 

chemical or biological processes that are smaller than 2 millimetres in size or that pass the 

US #10 sieve; 

 

-------------------------------------------------------------------------------------------------------------  

 

Non-application of Regulation 

(2) This Regulation does not apply to aggregate, within the meaning of section 1 of the 

Aggregate Resources Act, to which that Act applies. 

------------------------------------------------------------------------------------------------------------------------------------- 

 

Sub-Section 3(1)   

 

4. If the reuse site is governed by one of the following instruments, the conditions set out 

in section 4 must be satisfied:  

 

Commented [ISM1]: Proposed definition: “excess soil” 
means material, other than demolition waste, that has been 
excavated as part of a project and removed from the project 
area for the project. 

Commented [ISM2]: The definition must still hold after 
going through soil processing and at the reuse site. 

Commented [ISM3]: What about sites where there is no 
beneficial use of the soil?  Is it a waste site? 

Commented [ISM4]: Definition is too limiting excluding 
rock, organic material, contaminated aggregate, etc. 

Commented [ISM5]: Problematic - Definition of aggregate 
in ARA includes “sand, clay, earth”.   Perhaps the non-
application should be for material removed under the 
approved site plan of a licenced aggregate pit. 

Commented [cm6]: Concern is around illegal dumping 
when a permit is required. Is a reuse site technically 
“governed” by “provisions of a by-law” if the receiving site 
has imported soils illegally? If so, Section 4 indicates when 
soil ceases to become a waste when the quality/quantity is 
as per the Tables listed in that Section. Soils that meet soil 
quality/quantity provisions in Section 4 could technically not 
be considered a waste under the EPA even if imported 
illegally-correct? 

http://www.osrtf.ca/


OSRTF comments on EBR 013-2774 - O. Reg. ON-SITE AND EXCESS SOIL MANAGEMENT – page  2 of 9 

 

i. A permit that is issued under a by-law passed under section 142 of the Municipal Act, 

2001.  

ii. Provisions of a by-law passed under section 142 of the Municipal Act, 2001.  

iii. A licence or permit issued under the Aggregate Resources Act.  

iv. An approval under the Planning Act.  

v. A certificate of property use issued under section 168.6 of the Act.  

vi. Any other site-specific instrument under an Act of Ontario or Canada that may 

regulate the quality or quantity of soil that may be deposited for final placement at the 

reuse site.  

 

(2) If, at any time, the conditions mentioned in subsection (1) cease to be satisfied, the 

excess soil is designated as a waste and continues to be so designated until one of the 

following events:  

1. The conditions mentioned in subsection (1) have been satisfied again.  

2. In a case where a provincial officer has issued an order mentioned in subsection (3) in 

respect of the excess soil, the order has been complied with.  

3. The fifth anniversary of the day on which the undertaking for which the excess soil is 

used at the reuse site is completed.  

 

(3) Subject to subsection (4), if a provincial officer has determined that the condition 

mentioned in paragraph 4 or 5 of subsection (1) is not being satisfied, the provincial 

officer may, by order under section 157 of the Act, specify conditions that apply in 

respect of the excess soil instead of the conditions that are not being satisfied. 

 

(4) The provincial officer shall not issue an order mentioned in subsection (3) unless all 

of the following criteria are met: 
 

1. The provincial officer is of the opinion that it is not practicable in the circumstances 

to satisfy the condition mentioned in paragraph 4 or 5 of subsection (1).  

2. The provincial officer is of the opinion that, if the different conditions specified in the 

order were met, no adverse effect would result, having regard to the following factors: 

 i. The quality and quantity of the excess soil that has been deposited for final placement 

at the reuse site.  

Commented [cm7]: What if the conditions were never 
satisfied?  

Commented [ISM8]: What’s to stop the operator from 
stalling for 5 years? 

Commented [cm9]: This soil can technically exceed the 
soil quality and quantity standards and still not be 
considered a waste if the undertaking is complete—for 
example-pasture or a hay field. It may not produce the best 
hay, but it is still being used for “hay”. We see this as 
problematic.  

Commented [cm10]: This wording is awkward-we are 
unsure of why it is being included 

Commented [cm11]: How will the provincial officer 
determine this? If the municipality asks the proponents to 
remove the soil if the soil quality did not meet the standard 
approved, there is concern that this paragraph may 
undermine a municipality’s defense to require soil removed. 
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ii. The beneficial purpose for which the excess soil is to be used at the reuse site.  

iii. The conditions at the reuse site, including the type of property use.  

 

 

------------------------------------------------------------------------------------------------------ 

Section 4 Exemption from designation, if reuse site governed by instrument 

 

 

Table 
3.  Instrument deals with excess soil quality and imposes a less 

stringent requirement than the applicable excess soil quality 

standard as determined in accordance with the Soil Rules.  

The requirement set out in the instrument 

respecting excess soil quality must be satisfied.  

 
 

The condition set out in paragraph 1 of subsection 5 (1) must be 
satisfied. 

 

 

Exemption from designation, if reuse site not governed by instrument  

5.  

(1) For the purposes of paragraph 5 of subsection 3 (1), the following conditions must be 

satisfied:  

1. The quality of the excess soil that is intended to be finally placed at the reuse site 

must not exceed the applicable excess soil quality standards as determined in 

accordance with the Soil Rules.  

2. The primary use of the reuse site must not be the deposit of excess soil.  

3. There must be an identified beneficial purpose in connection with the undertaking for 

which the excess soil is to be used at the reuse site, such as,  

i. backfill for an excavation carried out for the purposes of any form of development,  

ii. final grading carried out for the purposes of any form of development, or  

iii. achieving the grade necessary for,  

A. planned development,  

B. landscaping, or  

Commented [cm12]: We assume a proper risk assessment 
will done in this circumstance and not just opinion given 
without the necessary in-depth analysis.  

Commented [cm13]: The Table is missing the scenario 
when the Instrument imposes the same soil quality standard 
as the applicable excess soil quality standard as determined 
in accordance with the Soil Rules. Please add this scenario so 
that Column 2 of the Table can apply. 

Commented [ISM14]: Disconcerting that a requirement 
can be set lower than what MOECC has set with careful 
consideration of the science. 

Commented [ISM15]: If the intent is for reuse site to be a 
beneficial use, shouldn’t all paragraphs of 5 apply? 

Commented [cm16]: Does the word “all” need to be 
inserted here? 

Commented [ISM17]: Good! 

Commented [cm18]: “Identified how, by whom? 

Commented [cm19]: Define, “development”. Consider 
adding “approved by regulating authority”.  

Commented [cm20]: How is this established? Planned by 
whom? Does it need to be “approved” planned 
development? 

Commented [cm21]: Too broad—landscaping can be 
many things-it has already been used as a reason to bring in 
significant quantities of fill and has been appealed to OMB as 
the application came in under planning. 
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C. another project governed by an instrument issued by a public body.  

 

4. The quantity of excess soil to be deposited at the reuse site must not exceed 

the quantity necessary for the beneficial purpose identified.  

5. Subject to subsections (2) and (3), the excess soil must be finally placed no 

later than one year after it is deposited at the reuse site.  

6. After the excess soil is deposited and before it is finally placed, it must be 

stored in accordance with the Soil Rules.  

 

 

--------------------------------------------------------------------------------------- 

 

Requirement to prepare excess soil management plan  
6.(2) 

1. After making reasonable efforts to take into consideration any past reports about past 

uses and activities respecting the project area, the project leader must be of the opinion 

that the project area is not used and has never been used, in whole or in part, for an 

industrial use or for any of the following commercial uses:  

i. As a garage.  

ii. As a bulk liquid dispensing facility, including a gasoline outlet.  

iii. For the operation of dry cleaning equipment. 

 
(3) Despite subsection (1), a project leader is not required to ensure the preparation of an 

excess soil management plan in respect of a project and its project area if both of the 

following conditions are satisfied:  

1. The amount of soil to be removed from the project area must be less than 100 m3.  

2. The excess soil must be directly transported to a waste disposal site that is not a 

temporary soil storage site.  

 

(4) Despite subsection (1), a project leader is not required to ensure the preparation of an 

excess soil management plan in respect of a project and its project area if the reason for 

excavating the soil that will become excess soil is one of the following:  

 

1. Danger to the health or safety of any person.  

Commented [cm22]: How will MOECC determine this? For 
example, will you require a farm study by a certified 
agrologist if the fill is for farmland? 

Commented [ISM23]: Scrapyards are of particular 
concern.  Can they be emphasised by including “scrapyards” 
in the list? 

Commented [cm24]: A “potentially contaminating 
activity” (PCA) as defined in Reg 153 should be added to this 
list.  We feel the requirement to prepare an ESMP could 
align very  
well with the requirements to prepare a Phase 2 
Environmental Site Assessment as per Section 32 in Reg 
153/04.  The PCA condition should therefore be added to 
subsection 6(5) as well.  

Commented [cm25]: It is of concern that this kind of 
language may have the potential of impacting requirements 
in Compliance approvals for soil processing sites who should 
require very in depth analysis of the quality of soil they are 
receiving in order to ensure they can treat what they are 
receiving. As we indicate for Section 19 of the “Soil Rules”, 
the Approvals branch has already pointed to the draft 
regulation to make some significant changes to ECA 
requirements. We are not confident that this approach will 
not extend to the type of requirement in subsection 6(3) 1. 

Commented [cm26]: The definitions section in this 
document includes a definition for “soil processing site” 
which indicates it is a temporary “waste disposal site”. Does 
this mean the soil mentioned in this subsection cannot be 
taken to a soil processing site?  Please ensure the intent here 
is made clear. Also, please note that it does not appear that 
the definition for “waste disposal site” is addressed in this 
document.   

Commented [ISM27]: Add sense of “imminent” or 
“emergency” and insufficient time. 
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2. Impairment or serious risk of impairment of the quality of the natural environment for 

any use that can be made of it.  

3. Injury or damage or serious risk of injury or damage to any property or to any plant or 

animal life.  

 

 

----------------------------------------------------------------------------------------------------- 

 

Requirements re preparation, contents of plan  

7. (3) 
 

9. A tracking system to track each load of excess soil during its transportation and 

deposit at a reuse site for final placement or at a soil bank storage site, soil 

processing site or landfill, and any transportation to and from a temporary soil 

storage site.  

10.  A description of procedures for periodic testing of the tracking system mentioned 

in paragraph 9, for the purpose of ensuring the system is operating as described in 

that paragraph.  

 
 

12. An excess soil destination assessment and identification that,  

i. assesses the options for depositing the excess soil at reuse sites for final 

placement,  

ii. if any of the excess soil cannot be deposited at a reuse site for final 

placement, assesses the options for disposing of the soil at a soil bank storage 

site, soil processing site or landfill,  

iii. identifies each reuse site, soil bank storage site, soil processing site or 

landfill at which the excess soil will be deposited, including the municipal 

address of each reuse site,  

iv. identifies additional reuse sites at which excess soil may be deposited in the 

event that a reuse site identified under subparagraph iii cannot be used, including 

the municipal address of each additional reuse site, and  

v. provides an estimate of the quality and quantity of excess soil that will be 

deposited at each location identified under subparagraph iii.  

Commented [cm28]: There is concern that these 
paragraphs can be interpreted so as to side-step ESMP 
preparation requirements, as, for example, one can say that 
one of the reasons for excavating the soil is that it would be 
come a danger to health or safety to person if left in place. 
Please ensure these paragraphs cannot be used to side-step 
ESMP preparation requirements.  

Commented [cm29]: There should be guidance that 
recommends municipalities require real time, GPS tracking 
of soils from source to re-use site so that they have the 
ability to call up information on any truck entering an 
approved re-sue site at any time. There are data 
management companies such as TREAD that can provide this 
feature in a tracking app. 

Commented [ISM30]: A minimum must be given – 
annually? 

Commented [cm31]: Is it clear that the plan must be 
updated to include to include the actual final destinations of 
the soil. It appears Section 10. “Implementation of plan” may 
address this however, we are unsure if it is clear that the 
actual plan must be amended. Quantities should e finally 
recorded in one place for ease of reference.  There should be 
a timeline given for this final recording. Perhaps Section 11 
subsection (1) paragraph 3. addresses part of this concern in 
terms of final destination?   
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17. A declaration by the project leader of the following: 

…--------------------------------------------------------------------------- 

 

 

 

Qualified persons, conflict of interest  

9. 
 (1) No qualified person shall, in respect of a project in which the qualified person holds a 

direct or indirect interest, conduct or supervise the preparation of an excess soil 

management plan or of any of its components.  

(2) Despite subsection (1), a qualified person may act in respect of a project in which his 
or her employer holds a direct or indirect interest. 
 

------------------------------------------------------------------------------------------------- 

Implementation of plan  

10. (5) Paragraph 7 of subsection (4) does not apply in respect of any sampling and 
analysis conducted as part of the sampling and analysis plan or in response to an 
observation made under section 8. 
 

----------------------------------------------------------------------------------------------- 

 

Notice of plan completion to be filed in Registry  

12.  
(1) The project leader for a project shall ensure that, before removing soil from the 

project area that will become excess soil, a notice is filed in the Registry regarding the 

completion of the excess soil management plan. 

 

(3) The notice shall set out the following in accordance with the Soil Rules: 

 

 

10. An identification, including the municipal address, of each reuse site at which the 

excess soil is intended to be deposited for the purposes of final placement and for each 

reuse site, a description of,  

 

Commented [ISM32]: Would like a declaration 
acknowledging responsibility for the soil to its ultimate 
destination. 

Commented [ISM33]: What happened to the concept of 
the owner being responsible for the soil throughout? 

Commented [cm34]: We expressed concern about this 
already and how it was different than for Reg 153/04. We 
were told the following: “In the excess soil regulatory 
proposal, a municipality can use a municipal employee as 
their QP instead of hiring a QP externally - that would not be 
a conflict of interest.  Conversely, if a consulting company 
owned a property and then hired a QP that works for the 
same consulting company (or the owner and the QP were 
one and the same), then that would be considered a conflict 
of interest”.  We do not see how Section 9 distinguishes 
between these two scenarios. Please ensure the intent is 
clear.  

Commented [AM(35]: We are not sure why this 
subsection is here as additional testing would be the result 
of findings after the fact for whatever reason. Perhaps 
Section 11 addresses this concern. 

Commented [ISM36]: Strange wording may be confused 
with completion of the work described in the ESMP.  Perhaps 
“Notice of soil management plan to be filed in Registry” 

Commented [ISM37]: delete 

Commented [ISM38]: add the name and contact 
information of the owner of the source site who has ultimate 
responsibility. 

Commented [ISM39]: Add the soil quality and quantity 
that the site has accepted to receive. 
Add the instrument under which the reuse site is operating. 
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11. An identification, including the municipal address, of each soil bank storage site, soil 

processing site and landfill at which excess soil is intended to be deposited.  

 

 

---------------------------------------------------------------------------- 

Information re excess soil movement to be filed in Registry  

13. 

(6) The following information shall be filed in respect of the reporting period:  

1. The amount of excess soil deposited at each of the following:  

i. A temporary soil storage site.  

ii. A reuse site.  

iii. A soil bank storage site.  

iv. A soil processing site.  

v. A landfill.  

 
 

 

--------------------------------------------------------------------------------------------------- 

 

Transportation  

15.   

(4) A person who is transporting excess soil shall ensure that a record setting out the 

following information is available at all times during the transportation: 

 

 

 

 

Section 17 Excavated soil processed at project area, designation as waste 

 

Commented [ISM40]: Add the quality and quantity 
expected to be deposited at each site. 

Commented [AM(41]: Please ensure that is understood 
that this is not to be a total for all re-use sites, and that EACH 
re-use site shall be listed with the quantity attached and 
updated as required. Also, we have seen proponents making 
distinctions with volume indicating that the volume is less 
because it will be compacted or more because it has been 
excavated and there is fluff factor to account for. How will 
you ensure what considerations are implemented for volume 
calculations? What should be considered for volume 
calculations? Weight does not change but volume can. This 
should be considered.  

Commented [ISM42]: Add the quality of the soil that is 
supposed to be in the truck.  The receiving site should know 
what it is accepting! 

Commented [cm43]: This section is not clear enough. It 

potentially allows a source site that “processes” their soil and 
then exports it to have the waste designation lifted as it is not 

a waste if it is processed. It allows a receiving site to become 

a processing site with no consequence for importing “waste” 

as per these Regs, if the soil gets processed on site. Please see 
notes below. 
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17.  

(1) Subject to subsection (3), excavated soil that is processed at the project area at which 

the soil was excavated is designated as waste.  

(2) Excavated soil designated as waste under subsection (1) is no longer designated as 

waste once processing is completed, if the soil remains at the project area.  

(3) If excavated soil is processed at the project area at which it was excavated by one of 

the following methods, it is not designated as waste:  

1. Passive aeration.  

2. Subject to subsection (4), passive drainage.  

3. Mixing of soil excavated at the project area, if the soil being mixed is of similar 

quality and the mixing is not carried out for the purpose of diluting the concentration 

of contaminants in the soil.  

4. Soil turning.  

5. Size-based sorting of soil.  

6. The sorting of soil for the purpose of removing debris.  

 

(4) For the purposes of paragraph 2 of subsection (3), soil processed at a project area by 

passive drainage that involves the dewatering of excavated liquid soil is designated as 

waste unless the excavated liquid soil originated from a stormwater management facility 

or the bed of a water body.  

(5) If the excavated soil is processed at the project area as described in subsection (3), 
the project leader shall ensure that it is processed in accordance with any requirements 
governing the processing that are set out in the Soil Rules. 
(6) For greater certainty, nothing in this section relieves a person from complying with 
subsection 9 (1) of the Act or subsection 53 (1) of the Ontario Water Resources Act 
when carrying out processing as described in subsection (3). 
 

--------------------------------------------------------------------------------------------------------- 

 

Registry, contents public  

20.  
(1) The Director shall ensure that notices of plan completion and other documents that are 

filed in the Registry under this Regulation are available for examination by the public. 
 

-------------------------------------------------------------------------------------- 

 

Records retention  

21. 

 
 

----------------------------------------------------------------------------------------------- 

Miscellaneous comments: 

 

Commented [cm44]: The way “project area” is defined in 
these Regs. Does not make this phrase exclusive to source 
sites. It can be receiving sites as well, which makes 
subsection (3) problematic as it can allow receiving sites to 
become processing sites and therefore side step the waste 
prohibitions that they would otherwise be held accountable 
to under the EPA, i.e, a proponent of a receiving site could 
have imported VOCs or other volatiles that would dissipate 
when “turning” or “passively aerated”. The “removing 
debris” phrase is also problematic through this lens as well.  

Commented [cm45]: Is the intent that all the processed 
soil is to remain at the project area site and never get 
shipped out? It appears subsection (3) below this section is a 
different circumstance altogether and the soil can be 
shipped out after processing. Correct? 

Commented [ISM46]: The processing must be applicable 
to the type of contaminate. Passive drainage does not 
remove lead. 

Commented [cm47]: See comment 47 at end of 
document   

Commented [cm48]: Define and quantify 

Commented [cm49]: Similar quality can be any number of 
things, concentration of contaminant, soil texture-define 

Commented [cm50]: Define “debris” 

Commented [ISM51]: Delete “completion” 

Commented [ISM52]: Searchable on a website.   

Commented [ISM53]: Records available to the public or 
Director? 
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Waste that is not soil--recommended guidance should be included for municipalities on how to 

deal with debris that is not soil, i.e., when to contact MOECC--rebar, pvc pipe, cement, glass, 

asphalt, shingles imported with soil-when is it considered waste? Aside from the municipality 

taking their necessary actions, MOECC should be able to require removal of the “waste”.  

 

 

 

Comment [cm47]    

Understanding this section discusses “excavated soil”, if one is going to ship it out as “excess soil” later on, how 
can it be both not a waste because it has been processed and a waste because it is being shipped out? Is the legal 
language clear enough here? We feel this can be argued. It is not clear that despite it not being a waste after 
processing, it is still a waste if it is excavated and shipped out making it accountable to Sections 3, 4 and 5 of the 
Reg. 

 


