
 

 

 
October 31, 2015 
 
By e-mail  municipalreview@ontario.ca 

Submission regarding the Municipal Act Review 2015 
 
The Ontario Soil Regulation Task Force (OSRTF) is the voice for over 20 environmental 
and community groups in southern Ontario that are concerned about the dumping of excess 
construction soil onto rural lands creating real and potential problems for municipalities  
and their residents.  We see an amended Municipal Act as part of the solution. 
 
The Excess Soil Problem 
 
Each year in southern Ontario, there are 25 million cubic meters1 of excess construction 
soil that are looking for a place to be dumped.  Most of the soil comes from construction 
excavations but some comes from the cleanup of old industrial lands.  Hundreds of 
truckloads of soil can be dumped each day at any given site, and our members have 
identified dozens of such dump sites in southern Ontario.  Although the associated noise, 
traffic, and dust are more than a nuisance, the main concern is that some of the soil could 
be contaminated and that contamination may ruin the groundwater upon which the 
neighbouring rural residents rely.  A landowner who took a few loads of “clean fill” for a 
parking pad for a school bus now has carcinogenic dry cleaning fluid in his well2.  
Supposed clean soil supplied for the barnyard of a sheep farm turned out to be especially 
toxic to sheep.  That issue reached the front page of the Toronto Star last autumn (October 
20, 2014).  Contaminated soil and groundwater affect agriculture, human health, and 
property values.  Municipal lawyers at an international conference3 in Toronto in 2014 
were told,  
 

"..every load of hazardous soil dumped illegally is worth as much as $6000 in saved 
tipping fees….Municipalities run the risk of being sued in cases where 
contaminated or even clean soil may be deposited on private or public lands if they 
fail to use their enforcement powers available to them." 
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That $6000 per load is a huge incentive for unscrupulous operators to dump contaminated 
soils in inappropriate locations.  For the past five years, our groups have been working with 
municipal governments, conservation authorities, the Ministry of Environment and Climate 
Change (MOECC), the aggregate pit section of MNR, industry associations, and politicians 
at all three levels of government to bring about better regulation of this activity.  
 
Now is the Time 
 
This is a fortuitous time for dealing with the problem given that many of the Acts that do, 
or should, touch on these issues of large scale fill operations and the dumping of 
contaminated soils are being reviewed right now.  Federally, the Aeronautics Act was 
amended because of the issue of aerodromes being used for fill operations4.  The 
regulations to implement those changes are now being reviewed.  The provincial Greenbelt 
Acts had been silent about fill sites, but comments have now been submitted for the review 
of these Acts.  The Aggregate Resources Act was reviewed in 2014, but has not been 
amended yet.  It is a concern when old gravel pits in permeable soil excavated to the water 
table become dumps sites for soil of questionable quality.  Comments have also been 
submitted on the Conservation Authorities Act, the principle concern being that 
Conservation Authorities have a narrow mandate and weak enforcement powers.   
 
It is now time to review the Municipal Act.  Municipal site alteration by-laws are one of the 
few tools for regulating fill operations.  Some municipalities are making use of the best-
practices model by-law package which OSRTF developed and presented at the 2015 annual 
conference of the Association of Municipalities of Ontario.  An Environmental Bill of 
Rights review into the need for a provincial excess soil policy has been conducted by 
MOECC and their framework for action is expected shortly. It is hoped that this framework 
will reach across all the acts, regulations, and ministries so as to achieve an integrated and 
coordinated approach to the problem of soil dumping. 
 
Divided Jurisdiction – Municipalities and Conservation Authorities 
 
Our experiences with the divided jurisdiction began five years ago with the Morgan’s Road 
site in Clarington.  The public looks to the municipal governments to regulate the soil 
dumps in their neighbourhoods through the site alteration by-laws.  However, municipal 
authority and their site alteration by-laws do not extend into the regulated area of the 
Conservation Authorities.  Although the public may look upon the CA as a steward of the 
environment, its priorities are primarily hydraulic, and much of the permitting process for 
development is based on flood plain management for flood control.  Despite the relatively 
small footprint of a CA’s regulated area, they do get involved in many fill sites because the 
site operator considers it easier to dump soil downhill into a stream valley than bulldoze the 
soil up into a hill.  Where jurisdiction is split between the municipality and the CA, the fill 
operator can apply to whichever body has the weakest regulation and use one approval to 
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get the other.  The CA’s permitting process may not consider the impact of dust, noise, and 
traffic on the residents and roads that the municipal permitting process would consider.   
In 2013, Kawartha Conservation organized the Managing Large Scale Fill Symposium at 
which our researcher Carmela Marshall was a speaker.  The municipalities and CAs are 
very aware of the problem and are looking for solutions. 
 
A very thorough Large-Scale Fill Discussion Paper was endorsed April 2, 2012 by the 
Conservation Ontario Council.  The problem of divided jurisdiction over fill sites is 
prominent in the paper.  It discusses how to manage around Section 142(8) of the 
Municipal Act.  The paper’s sole recommendation is; 
 

“That the Ministry of Natural Resources, Ministry of the Environment, Ministry of 
Infrastructure, and Ministry of Municipal Affairs and Housing, be so advised of 
the proposed approach to the application of Section 28 of the Conservation 
Authorities Act and be requested to initiate appropriate steps, in conjunction with 
Conservation Authorities, Municipalities and other key stakeholders to develop a 
feasible strategy for addressing the impacts of large-scale fill operations in a 
timely manner. 
 

By virtue of the Municipal Act, Section 142(8), municipal site alteration by-laws can only 
be enforced in areas which are not subject to regulations made under Clause 28(1) of the 
Conservation Authorities Act.  Conservation Authorities can issue permits governing  
“Development, Interference with Wetlands and Alterations to Shorelines and 
Watercourses”,  The CA may grant permission for “development”, which includes fill 
placement within Regulated Areas provided it has been determined that there will not be an 
adverse effect on the following five tests : 
 

Control of flooding; Erosion; Dynamic beaches; Pollution; or Conservation of land. 
 

It can be argued that only two of these tests really allow for conditions of any consequence 
to be put on the CA permit that approves a large fill site - namely “pollution” and 
“conservation of land”.   The CAs do struggle with the definition of pollution in regard to 
fill sites.  Some CAs, like Ganaraska Region CA, have indicated that they may only be able 
to impose permit conditions regarding “pollution” and “conservation of land” that affect 
the specific feature, i.e. the wetland, and not the land around the wetland-hence not the 
groundwater if the groundwater does not directly affect the wetland. 
 
The Grand River CA, in a report dated July 5, 2011 to Management Committee on the 
development of a procedural guide for dealing with fill applications, stated that there were 
comments they received that could not be incorporated because they did not fit within the 
mandate of the Conservation Authorities Act.  The list included: 

• Community impact 
• Traffic, noise and dust issues 
• Cease and desist orders 

These aspects can be very adequately covered by municipal site alteration by-laws. 
Municipalities have been improving their by-laws as necessary and have been able to 
enforce third party monitoring, modify haul routes and times, order dust control, and shut 



 

 

down non-complying sites.  By collecting tipping fees and holding security deposits, the 
municipality can recover all costs, and by hiring their own consultants (Qualified Persons) 
at the proponents cost, limit the impact upon municipal staff. 
 
Conclusion: 
While municipalities and their site-alteration by-laws can be very effective in 
regulating soil dump sites, Section 142(8) of the Municipal Act prevents them from 
being enforced in the regulated areas of a Conservation Authority; and the 
Conservation Authorities Act, especially Clause 28(1), limits the ability of the CA to 
effectively protect the environment and the community from the dangers of soil 
dumps. 
 
Recommendation: 
Part 1: The Municipal Act Section 142(8) to be amended to allow site alteration by-
laws to be enforceable in the regulated area of the Conservation Authority. 
 

Part 2: The Conservation Authorities Act to be amended to permit the site-alteration 
aspects of development permits under Clause 28(1) to be managed by the 
municipality, within the conditions set by the Conservation Authority on its 
development permit. 

OSRTF also made this recommendation to the review of the Conservation Authorities Act 
and to the MOECC in meetings regarding their EBR review.  

Large Scale Fill Operation as a Use of Land 

Although some soil dumps may be a private transaction between a trucker and a rural 
landowner, many of the soil dump sites are large scale industrial operations.  OSRTF has 
identified several fill sites in southern Ontario that cover dozens of hectares, receive several 
hundred trucks every day, have weight scales and truck washers, added turning lanes to the 
highway, and will operate for many years earning millions of dollars.  The Ninth Line site 
in Stouffville expects to operate for 15 years.  The 13 million cubic meter volume suggests 
that there will be over 200 trucks a day for those 15 years.  These are not just simple site 
alterations.  Several municipalities have amended their site alteration by-laws so that some 
aspects of the permitting process for large scale fill sites5 are similar to those under the 
Planning Act:  
 

No permit shall be issued pursuant to paragraph 4.2 and no amendments shall be 
made to this by-law until Council has considered the application or amendment at a 
public meeting, at which the applicant or any interested members of the public will 
have a fair opportunity to make representation, notice of which is given to the 
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adjacent property owners and agencies in a similar manner to Regulation 199/96 of 
the Planning Act.6 
 

As well as using the land, the soil dump sites can limit future use.  A potential future 
owner, learning of the land’s history, might request a Phase 1 Environmental Site 
Assessment and become aware of contaminated soil.  The subsequent Record of Site 
Condition7 (RSC under Ont. Reg 153) will limit the use of that land, despite the 
municipality’s zoning.  For example, although the municipality may have zoned the area as 
rural residential, the provincial standard for the contamination would limit it to industrial 
use with piped water supply, effectively rendering it valueless and vacant.  A rural site on 
Lakeridge Road has cyanide contamination8 at a level well above that allowed even for an 
industrial land use on piped water. 
 
Conclusion:   
Large scale fill sites are industrial operations with the potential to limit the future use 
of the land. 
 
Recommendation:   
The Municipal Act (and/or the Planning Act) be amended to place large scale fill sites 
under planning and under zoning. 

 

Misplaced Responsibility 

The problems with the excess soil and with the contamination start at the source site where 
it comes out of the ground.  The current situation is that the soil, and the responsibility for 
it, passes through several hands.  The developer contracts to a general contractor who 
contracts to an excavator who contracts to haulers who work through fill brokers to dump 
on properties.  The receiving municipality is responsible for monitoring and regulating.  If 
contamination is found on the property, it is the landowner’s responsibility to clean up.  
There is no incentive at the source to adequately test the soil and to ensure that it is 
properly managed.  In some other jurisdictions, such as Holland, the owner of the source 
site is responsible for the soil until it has been declared by the authorities to have been 
properly disposed of.  The former Environmental Commissioner of Ontario, Gord Miller, 
has said at several occasions9 that the owner of the source site should be responsibility for 
the soil and all the problems that it may cause.   

                                                        
6 Whitchurch-Stoufville site alteration by-law; 
7 The Bradford West Gwillimbury by-law requires in certain cases that a Record of Site Condition be 

filed upon closure of the fill operation. 
8 Supplementary Phase Ii Environmental Site Assessment Report; Earthworx Industries Inc.; February 

15, 2012; D.L. Services Inc. 
9 Managing Large Scale Fill Symposium; Port Perry; January 25, 2013,  



 

 

A Material Management Plan or Soil Management Plan plans for the excavation, testing, 
movement, and disposal of the soil.  The cradle to grave pathway is the responsibility of the 
source site.  The cost is borne by the source site, not the receiving municipality.  It is 
through planning that the appropriate dump sites are found and innovative soil reuse can be 
devised.  The municipality of Toronto, the source of much of the excess soil, has been 
considering10 implementing a requirement for development projects in Toronto to have an 
Excess Soil Disposal Declaration as a condition for building permits.   
 
Conclusion:  
Material Management Plans for Excess Soil are an effective tool for placing the 
responsibility for the excess soil at the source. 
 
Recommendation:  
The Municipal Act be amended to require Material Management Plans for Excess 
Soil for any large scale development projects.  
 
 
Closing 
We do hope that our recommendations for amendments to the Municipal Act are given 
serious consideration as one element of the solution to the dumping of huge quantities of 
excess construction soil and contaminated soil throughout Ontario.   
 
Our seven-point plan is attached for your information. 
 
Please consult our website http://osrtf.ca and that of http://lakeridgecitizens.ca for more 
information on the OSRTF and soil dumping. 
 
 
Yours sincerely, 

 
Ian McLaurin 
OSRTF 
ian.mclaurin@osrtf.ca 
www.osrtf.ca 
 
 

                                                        
10 Process to Require Notification Regarding Disposal of Excess Soil from Large Private Redevelopment 

Projects; City of Toronto report  P:\2014\Cluster B\PLN\PGMC\PG14051; May 2, 2014 



 

 

The Ontario Soil Regulation Task Force is calling for the following changes after investigating problems faced 
by its members and studying what went wrong at various file sites: 
 

1. Fill Brownfield Regulatory Gaps 

MOE to amend O. Reg. 153 to track contaminated soil to approved receiving sites 

 Ensure entire source site sampling and compatibility with the receiving site 
 

2. Clarify use of MOE Soil and Groundwater Tables 

MOE to develop Standards and Regulations for soil placement outside of O. Reg. 153 

 Consider accumulative effect for large fill site 

 Determine if salt impacted soils affect ground water 

 A clear definition of “inert fill”/”clean fill” 

 Create a soil table specific to Commercial fill with clear definitions 

 Elevate MOE BMP to Regulations 
 

3. Gain Jurisdiction over Aerodromes 

Transport Canada to specify that the environmental quality of fill is not integral to aviation. 

Municipalities to be educated and supported by MMAH on their rights regulating fill at Aerodromes 
 

4. Ministry of Municipal Affairs and Housing involvement 

MMAH 2015 review of ORMCP and NEP to consider fill impacts 

 Large-scale fill projects defined as development 

 High Aquifer Vulnerability and Significant Groundwater Recharge Areas in ORMCP and NEP to be protected from fill 

The Planning Act to define commercial fill operation as a use-of-land 

Municipal Act and/or Planning Act to require a materials management plan for excess soil as part of any future large-scale 

development 

Amend the Municipal Act so that site alteration by-laws do apply in CA regulated areas 
 

5. Stronger Municipal By-laws 

Municipal by-laws to regulate and monitor large-scale fill operations 

 MOE Standards Development Branch to develop fill guidelines for municipalities 

 MMAH, Conservation Ontario, & AMO to provide model by-laws to municipalities and Conservation Authorities 

 Increase fill fees to effectively recover costs of monitoring the operations 

 Use independent consultants to provide monitoring services 

Municipalities to consider a large scale fill site as a change in land use and subject to planning 

 Have municipalities engage in pre-selection and pre-approval of targeted fill sites under zoning 

Municipalities to request Material Management Plans for excavated material in building permits and development projects 

Improved coordination/consultation between municipalities and Conservation Authorities (CAs) on applications for large-scale 

fill 
 

6. Stronger Conservation Authorities 

CAs need to better regulate fill operations 

 MMAH, Conservation Ontario & AMO to provide model by-laws to municipalities and Conservation Authorities 

 MNR to develop CA regulations to allow them to expand from their current emphasis on flooding 

For those CAs that do not have fill policies in place, articulate requirements for large-scale fill operations in a Policy 

document (e.g., CLOCAs Large Fill Policy) 

 Require a meaningful amount of financial assurance to deal with any potential future liabilities 

Improved coordination/consultation between municipalities and Conservation Authorities (CAs) on applications for large-scale 

fill 
 

7. Better Rehabilitation of Aggregate Sites 

MNR 2015 review of Aggregate Resources Act to consider fill impacts for soil quality and landform conservation 

 Link to MOE fill regulations for rehabilitation 

 Undertake bioregional landscape planning and rehabilitation 

 Mechanisms such as conservation easements for long term protection 


