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August 15, 2013
Topic 9:
Land Filling and Contour Changes
Addendum to the April 16, 2013 Discussion Paper

1.

OVERVIEW

At the April 15, 2013 Policy Meeting, staff presented a Discussion Paper proposing various
approaches to amending the Niagara Escarpment Plan (NEP) to reflect the Niagara
Escarpment Commission (NEC) experience with land filling and contour changes. At the
meeting, Commission members were reluctant to propose an outright ban on filling in the
NEP Area. There was general agreement that there are some limited circumstances where
filling should be permitted, including bona fide agricultural improvement, land rehabilitation,
and berm construction. However, Commissioners noted that strict parameters need to be
placed around filling so that it remains an activity that is accessory or incidental to a
permitted use, and not a permitted use unto itself. Commissioners also recommended that
any policy proposals relating to importation of fill for pit or quarry rehabilitation and berming
be dealt with under Part 2.11 (Mineral Resources).
In follow up to the comments received at the April 2013 Policy Meeting, staff is proposing:
1. The addition of a new section to Part 2 of the NEP, entitled Site Alterations, to
provide greater clarity on site alteration restrictions;
2. Changes to Part 2.10 (Agriculture) to clarify when site alterations, including filling
and contour changes, can be permitted for bona fide agricultural purposes;
3. Additionally, there is proposed to be a new set of criteria in the Plan, Part 2.18
(Escarpment Landscape and Scenic Resources) 1 , that will provide additional
direction to help assess filling and landscape changes; and
4. Adding definitions for berm, inert fill, topsoil, certified agrologist, and site
alteration to the NEP.

1

A separate Discussion Paper will address Part 2.18: Escarpment Landscape and Scenic Resources.
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Proposal 1 was previously endorsed by the Commission in 2008 but a Plan Amendment
was never brought forward. Staff has continued to use an interim set of guidelines that
provide direction on filling and grading applications. Since then, the policies and practices
of various agencies have continued to evolve, and with the addition of new sections to Part
2 of the NEP, the Commission’s interim guidelines will be entrenched in the NEP.

2.

BACKGROUND

The full rationale for the proposed amendments was explored in the April 2013 Discussion
Paper, which is attached as an appendix to this report. To summarize, consistency in
achieving NEP objectives could be improved if there were better defined parameters
around the issues of land filling, contour changes, and other types of site alterations. This
finding is based on the NEC’s challenges in dealing with Development Permit Applications
for large-scale filling, berms, and agricultural improvement. Other agencies, including
municipalities and Conservation Authorities, have experienced similar difficulties, and have
adopted guidelines, protocols, and policies to better regulate site alterations. The 2015
review of the NEP provides an opportunity for the NEC to improve its NEP policies, drawing
on the experience of other agencies and jurisdictions.
3.

PROPOSALS

Staff proposes that the Commission provide the following amendments as advice to the
Minister of Natural Resources as part of the 2015 Niagara Escarpment Plan Review. Once
all discussion papers have been completed, a consolidated package of Plan Review
proposals will be presented to the Commission for final review, prior to being sent to the
Minister as advice.
3.1

That Part 2.17 be added to the Part 2 of the Niagara Escarpment Plan as
follows:
2.17

Site Alteration

The objective is to ensure that filling and site alteration occurs only if it is accessory or
incidental to a permitted use, and that it will have minimal impact on the natural scenery,
the open landscape character, natural landforms, water resources and natural heritage
features and functions of the Niagara Escarpment.
1. Changes to natural drainage patterns shall be avoided. No re-direction of water at
the sub-watershed level will be permitted.
2. Planning, design and construction practices shall ensure that Escarpment-related
landforms are maintained or enhanced, and that development is visually compatible
with the natural scenery and open landscape character of the Niagara Escarpment
and are in accordance with Part 2.18 (Escarpment Landscape and Scenic
Resources).

2

2015 Niagara Escarpment Plan Review

Discussion Paper

3. Impervious surfacing shall be limited to areas of the site where it is essential to the
Permitted Use (e.g., driveways, walkways, patios, parking, recreational surfaces).
4. Except as provided for in Part 2.11 (Mineral Resources), the construction of berms
will only be permitted in cases where natural vegetation is insufficient to mitigate
visually incompatible land uses, or where noise attenuation is required.
5. Any excess excavated materials should be retained on site and integrated into the
site plan so as to maintain natural drainage, protect existing vegetation, and
minimize contour changes.
6. Any proposed cutting and filling must be clearly shown on a proper grading and
drainage plan. If imported fill is needed, a fill management plan, prepared and
overseen by a qualified professional, may be required at the discretion of the
implementing authority.
7. Any fill imported on to a site must satisfy the definition of inert fill and must meet or
exceed existing on-site soil quality conditions. The objective is that imported fill shall
meet Table 1 of the Soil and Groundwater and Sediment Standards for Use under
Part XV.1 of the Environmental Protection Act, R.S.O 1990, c.E.19, unless at the
discretion of the implementing authority, a different Table Standard is deemed safe
and appropriate. This assessment will be based upon site conditions, the quantity of
fill proposed and a consideration of possible impacts on human health and the
environment.
8. Inert fill, once applied, must be covered with topsoil and vegetated with selfsustaining vegetation, as soon as possible.
9. Notwithstanding the other provisions of Part 2.17, filling and site alteration
associated with an existing or closed municipal waste disposal site shall be
governed by Part 2.3 (Existing Uses) regarding its operation plan, site remediation
and decommissioning.
3.2

That a new criterion be added to Part 2.10 (Agriculture) as follows:
5. Agricultural Improvement
Topsoil augmentation and site alteration on pasture or crop land may be permitted if
it is in accordance with Part 2.17 (Site Alteration) and Part 2.18 (Escarpment
Landscape and Scenic resources) and if it is supported by a report from a certified
agrologist establishing that the development serves to enhance the agricultural
capability of the site. A fill management plan may be required at the discretion of the
implementing authority depending upon the quantity of fill, the scale of site alteration
and the ecological and landscape sensitivity of the site. Placement of fill that does not
meet the definition of topsoil will not be permitted on pasture or crop land.
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That the following definitions be added to the NEP to complement the
proposals above:

3.3

Berm
An artificial mound or bank of earth.
Certified Agrologist
A person who has been certified as a Professional Agrologist (“P. Ag.”) by meeting
the academic and registration requirements established by a provincial institute of
agrologists.
Inert Fill
Means earth or rock fill or waste of a similar nature that contains no putrescible
materials or soluble or decomposable chemical substances (as defined in Ont. Reg.
347/90 under the Environmental Protection Act.)
Site Alteration
Means activities, such as grading, excavation and the placement of fill that would
change the landform and natural vegetative characteristics of a site (as defined in
the Provincial Policy Statement, 2005).
Topsoil
Means those horizons in a soil profile, commonly known as the “O” and the “A”
horizons, containing organic material and includes deposits of partially decomposed
organic matter such as peat (as defined in the Municipal Act, 2001).
4.

CONCLUSION AND NEXT STEPS

These proposed amendments help to clarify NEC policies on land filling and contour
changes. In summary:


The addition of Part 2.17 (Site Alteration) emphasizes that site alteration is only
allowed if associated with a permitted use, and it sets out clear parameters for what
will be permitted.



The addition of a new criterion to Part 2.10 (Agriculture) allows for soil improvement
provided it can be shown to be for bona fide agricultural purposes.



The addition of definitions for key terms that are defined in a manner similar to other
Provincial Plans and legislation avoids confusion, especially when multiple plans or
legislation need to be considered.

If the Commission is satisfied with the above proposals, staff will add them to the
consolidated package of proposals for amendments, which will go to the Commission for
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final approval prior to being sent to the Minister of Natural Resources as advice for the
2015 Plan Review.
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Discussion Paper
April 17, 2013
Topic 9:
Land Filling and Contour Changes

1. INTRODUCTION
1.1.

Problem Statement

Recent changes in Provincial and Federal policy have led to increased investment in
public infrastructure and intensified urban development within designated growth areas
in the Greater Golden Horseshoe (GGH) region. One of the effects of this development
is an excess of excavated material—“fill”—that cannot be dealt with on the site of origin.
Within the GGH, the business of hauling and disposing of these spoils has become
problematic for out-lying communities with extensive rural land bases. Fill brokers
working on behalf of construction/excavation companies have been known to offer fill to
landowners willing to accept spoils onto their lands.
Some of the areas where filling is problematic happen to fall within the Greenbelt Plan,
the Oak Ridges Moraine Conservation Plan (ORMCP), and the Niagara Escarpment
Plan (NEP) areas. Unfortunately, fill dumping is often done without the proper permits,
without clear information about the source site and chain of custody, and without the
appropriate testing to ensure that the material is free from contaminants. These
practices, along with the lack of a clear regulatory framework to control dumping and
filling, may pose a threat to the natural heritage system and the open landscape
character of the Niagara Escarpment.
Since 2005, the Niagara Escarpment Commission (NEC) has processed 198
Development Permit applications for filling and contour changes within the southern
NEP Area (i.e., Niagara Region, City of Hamilton, Halton Region, Peel Region, and
Dufferin County). It is important to note that the majority of these applications followed
due process and proposed reasonable filling that was associated with a permitted use.
In 132 cases, Permits were approved because the proposed filling was associated with
berm construction, landscaping works, irrigation and drainage works necessary to
agriculture, public works activities of government agencies, and erosion-prevention
works.
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However, a significant number of Permit applications were submitted “as-built”, i.e.,
applications submitted after-the-fact to recognize development/filling that already took
place. This problem indicates a lack of awareness that filling and contour change
usually require a Development Permit from the NEC, or possibly that landowners are
willing to risk non-compliance and potentially a fine in order to accept the fill.
Even in cases where filling receives the proper approvals, it is very difficult for NEC staff
to monitor fill quantity and the potential contamination of fill being accepted on site. This
issue will be discussed in Section 3.6.

1.2

Scope of Discussion Paper

Given the challenges outlined above, this Discussion Paper will first review existing
NEP policy on filling, grading and contour changes, including a review of previous Policy
Papers written on the topic. This Paper will also discuss NEC experience in reviewing
and ensuring compliance with fill-related Development Permit Applications. The paper
will explore approaches to regulating filling and grading in other jurisdictions and by
other agencies, and will help to clarify how the policies regarding filling, grading, and
contour changes can be improved within the NEP Area.

2. BACKGROUND
2.1

Niagara Escarpment Plan Policies

The NEP does not explicitly permit grading or filling as a permitted use in any of the
land use Designations in Part 1 of the Plan. However, it is addressed with reference to
the site modifications necessary to accommodate “accessory buildings, structures and
facilities and incidental uses,” provided that the Development Criteria in Part 2 of the
NEP are satisfied.
Within Part 2 of the NEP, filling and grading are indirectly addressed in a number of
sections, as follows.

2.1.1 Section 2.2 – General Development Criteria
There are numerous General Development Criteria that could have a direct impact on
whether filling and/or grading would be allowable. According to Section 2.2.1, permitted
uses (and consequently site modifications) may be allowed provided that:


The long term capacity of the site can support the use without a substantial
negative impact on Escarpment environmental features such as contours,
water quality, water quantity, natural vegetation, soil, wildlife, population,
visual attractiveness and cultural heritage features.
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The cumulative impact of development will not have serious detrimental
effects on the Escarpment environment (e.g., water quality, vegetation, soil,
wildlife, and landscape).



The site is not considered hazardous to life or property due to unstable soil
conditions or possible flooding.



Any development permitted should be designed and located in such a
manner as to preserve the natural, visual and cultural characteristics of the
area.

Therefore, any site modification, including grading or filling, would not be permitted if it
cannot meet the above-noted Criteria.

2.1.2 Section 2.5 – New Development Affecting Steep Slopes and Ravines
The objective of Section 2.5 is to ensure that new development does not result in
environmental damage or unsafe conditions due to its location on or in proximity to a
steep slope or ravine. Filling, grading, and/or excavation are forms of development that
could have negative impacts on the stability of slopes and ravines.
As most steep slopes and ravines also fall under the protection of Conservation
Authorities’ regulations, the NEP’s restrictions on grading or placing fill on or within a
steep slope or ravine is likely to be reinforced by the local Conservation Authority.

2.1.3 Section 2.6 – New Development Affecting Water Resources
Grading, placing of fill, or excavation may also be prohibited if it has a negative impact
of water resources, including natural drainage patterns and water quality. Section 2.6
also requires sediment and erosion control measures be put in place during
development, and that topsoil not be removed from site, but rather redistributed as a
base for seeding and planting.

2.1.4 Section 2.10 – Agriculture
Through Section 2.10, the NEP seeks to encourage agricultural uses in agricultural
areas; to permit uses that are compatible with farming; and to encourage accessory
uses that directly support continued agricultural use.
Section 2.10 is silent on the issue of when the addition of fill or topsoil to cropland may
be considered necessary for normal agricultural use. Some farming activities, including
sod farms, greenhouse operations, and tree nurseries require on-going supplementation
of topsoil because harvesting results in loss of topsoil.
Section 2.10 addresses the need to uphold the visual landscape objectives of the NEP,
but only with reference to new winery development. However, new winery development
refers to the construction of facilities for grape processing and wine retail, not to the
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planting or maintenance of vineyards, nor site alterations for drainage and air flow
purposes. The section specifies that new winery development should maintain natural
vegetation cover, slope, terrain and other natural features (e.g., Escarpment brow and
prominent slopes). Accordingly, grading or filling that does not maintain these features
would not be permitted.

2.1.5 Section 2.11 – Mineral Resources
The objective of Section 2.11 is to minimize the impact of new extraction operations on
the Escarpment environment, but the section also addresses the rehabilitation of pits
and quarries, and sets parameters for the use of imported fill as part of the rehabilitation
process. Section 2.11.5 states:
Progressive rehabilitation may include the use of off-site material,
and where on-site material is not available, minimal amounts of offsite material required to stabilize and revegetate disturbed areas, but
shall not include any major regrading toward a planned after-use with
the deposition of off-site material.
Section 2.11.9 also states that excess topsoil and overburden are to be retained on site
and stabilized for future rehabilitation, presumably as a means of reducing the need to
import non-native soils and other materials as part of rehabilitation.

2.1.5 Section 2.14 – Areas of Natural and Scientific Interest (ANSIs)
Section 2.14 seeks to protect provincially and regionally elements of the natural
landscapes of Ontario, including both Life Science and Earth Science ANSIs.
With regard to Life Science ANSIs, development is directed outside of the boundaries
although minor encroachments may be permitted provided that ANSI values are not
compromised. Development may be permitted with an Earth Science ANSI provided
that it does not significantly alter the natural topography or geological features of the
ANSI. Therefore, large-scale grading or filling would not be permitted if it resulted in
substantive changes to the natural landforms.

2.2

Ontario Regulation 828/90

Ontario Regulation 828/90 does not exempt filling and grading from requiring a
Development Permit. The only reference to the use of fill is under Section 5.8 of the
Regulation, which includes the following class of development for general agricultural
purposes:
The cultivation of soil, including the picking and removal of field
rocks and stones, but not including the stripping, removal or
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stockpiling of topsoil, earth, rock, sand, gravel or other aggregate
material, the addition of fill or the construction of a berm.
Therefore, the addition of fill is not considered to be part of general agriculture, and is
therefore not exempt from the Development Permit requirement.

2.3

Policy Reports

Since the NEP was first approved in 1985, staff has written a number of policy reports
on filling, grading, and contour change due to concerns that the NEP does not
adequately protect the integrity of rural landscapes and landforms in the NEP Area.

2.3.1 1990 Five-Year Plan Review Policy Paper on Contour Changes
In 1990, a policy paper on contour changes was prepared as part of the first five-year
review of the NEP. At that time, staff addressed three main issues:
1. How much physical change to the Escarpment should be permitted to facilitate
development?
2. Do the existing policies of the Plan ensure that the physical Escarpment feature
is preserved and maintained?
3. Do the existing Development Criteria adequately address the level of physical
change that may be permitted on the Escarpment without compromising the
intent of the Act and Plan?
The 1990 policy paper recommended several amendments to the NEP to address these
issues, including adding the overall purpose of the NEP, as stated in the NEPDA, to
Part 1 of the NEP in order to re-emphasize the preservation of the physical, natural, and
visual Escarpment environment. The 1990 paper also suggested additional policies
restricting recreational development, including golf courses and ski hills. The paper also
recommended adding criteria to address development on Escarpment slopes. All of
these recommendations were approved as amendments to the NEP in 1994 following
the 1990 Plan review.

2.3.2 2007 - 2008 Policy Reports on Filling, Grading, Excavation, Site Alteration
In 2007, the NEC requested staff to prepare a Policy Report on fill in response to a
contravention in which a landowner had commenced large-scale filling without a
Development Permit. In this report, staff addressed the definition of development as
related to grading and filling, enforcement challenges, and the environmental impact of
filling.
This report reached the following conclusions:
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The NEP should be clarified so that filling, grading, or site alterations are not
permitted except if they are associated with a permitted use;



It should be made clear that the definition of “development” includes site
grading, and the temporary or permanent placing, dumping, or removal of any
material originating on the site or elsewhere.



That the Do I Need a Development Permit? brochure include the temporary
and permanent placement of fill as an activity requiring a Development
Permit.



Environmental impact studies, grading plans, sediment and erosion controls,
fill management protocols, monitoring programs, and the Development
Criteria in Part 2 of the NEP be fully employed to ensure filling and grading,
when permitted, is subject to rigorous standards and controls.



Berms should only be permitted where the proposed development is visually
incompatible with the cultural and natural characteristics of the surrounding
area, or is required to mitigate adverse impacts such as noise.

A decision on the above recommendations was deferred because Commission
members requested further clarification of the proposed approaches. In follow up, staff
prepared two addendum reports for the January and May 2008 Commission meetings.
In the January report, staff provided further clarification on types of fill that would be
permitted in the NEP Area, specifically inert fill and topsoil that meets Table 1 Criteria
from the Soil, Groundwater and Sediment Standards for Use under Part XV.1 of the
Environmental Protection Act, 2004 (EPA).
The January report also recommended that certification of the quality of the fill be
provided by a Professional Engineer or Geoscientist (i.e., qualified professional), and in
cases of large amounts of fill, a qualified professional must also prepare and ensure
adherence to a detailed protocol for importing fill onto the site.
The Commission also chose to defer their decision on the January report so that several
issues could be addressed in more detail, including the need for an amendment to the
NEP, exemptions to the requirement for testing fill, and interim policies on filling,
grading, excavations, and site alterations. These issues were addressed in the May
2008 addendum report, which contained the following recommendations:
1. Direct staff to initiate a change to Ontario Regulation 828/90 to add “landscaping”
as a category of development that is exempted from requiring a Development
Permit, while clarifying that berms created as visual screening and retaining walls
greater than 1 metre, would require a Development Permit, as follows:
36.
Landscaping
The planting and maintenance of grass, shrubs and other vegetation,
including the construction of raised beds or a surfaced walk in the immediate
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vicinity of a permitted use, but shall not include berms for visual screening or
a retaining wall greater than 1 metre.
2. Direct staff to prepare an amendment to the NEP to include a definition of inert fill
and Development Criteria on Site Alterations based on Attachment 2. The
amendment will also include the situations under which Environmental Impact
Assessments are required and specify the nature of those Assessments.
When an amendment is initiated, it should be made clear that if site alterations
are within the Minimum Areas of Influence, such as outlined in the ORMCP, an
EIA would be required. The proposed amendment should also consider
establishing a Minimum Vegetative Protective Zone such as is included in the
Oak Ridges Plan.
3. Direct staff to add a condition to Development Permits where fill (other than fill
used for septic tanks or construction material from licensed quarries or pits) is
proposed to be imported onto a site, that it meet the following definition of inert fill
and that for every site that is a source of fill, that it be certified by a Professional
Engineer or Geoscientist that the fill has been tested by a laboratory accredited
by the Canadian Association for Environmental Analytical Laboratories (CAEAL)
and conforms to the definition of “inert fill” from the Ontario Regulation 347 and
Table 1 of Soil, Ground Water and Sediment Standards for Use under Part XV.1
of the Environmental Protection Act, March 9, 2004, as outlined in Attachment 1.
4. Adopt Attachment 2 - GUIDELINES ON FILLING, GRADING AND
EXCAVATIONS – SITE ALTERATIONS IN THE NEP AREA to be used as a
policy along with the Niagara Escarpment Plan in the consideration of
Development Permit Applications.
5. Direct staff to prepare an information sheet based on Attachments 1 and 2 which
would advise the public of the Commission’s position on filling, grading and
excavation – site alterations and circulate this information sheet to all municipal
building departments for their information.
Attachments 1 and 2, as referred to in the above recommendations, are included as
Appendix 1 to this report. With regard to the other recommendations, staff did not move
forward on the direction to change Ont. Reg. 828/90 to add “landscaping” as an
exemption. Staff also did not initiate a Plan Amendment to add Development Criteria for
site alterations.

2.4

NEC Guidelines for Implementing Policies on Filling, Grading, and
Excavations – Site Alterations in the Niagara Escarpment Plan Area

As per the fourth recommendation from the May 2008 Policy Report, staff was tasked
with preparing both administrative guidelines for considering fill Permit Applications, and
a NEP Amendment to include Development Criteria for site alterations. The guidelines
were intended for distribution to Permit applicants when filling, grading, excavation or
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site alterations are proposed as part of a permitted use under the NEP. However, these
guidelines were never finalized.
The lack of Development Criteria for site alteration, filling, or grading has created
uncertainty as to when filling is acceptable. Although it is stated that it must be
associated with a permitted use, many applications for filling claim that it is being done
in conjunction with a permitted use, but these claims are often difficult to assess, and
even more difficult to ensure compliance over the long term.
At one point, it was proposed to add a statement to the guidelines that “where contour
changes are proposed to agricultural lands, development may be permitted to the extent
that the agricultural value of the land is enhanced.” This statement could be taken as
the NEC’s endorsement of broad-scale filling or grading on agricultural land as a way of
improving agricultural uses regardless of landscape and environmental issues. Given
the scale of filling proposed in recent Development Permit Applications claiming
“agricultural improvement” as the reason, the NEC may wish to consider setting clear
parameters around this type of statement.

3.

NEC EXPERIENCE WITH DEVELOPMENT PERMIT APPLICATIONS FOR
FILLING, GRADING AND SITE ALTERATION

Under current policies, grading and filling Development Permit Applications present a
number of challenges both in terms of evaluation and ensuring compliance with Ont.
Reg. 828/90. The following sections outline specific issues and problems that the NEC
has struggled with in trying to uphold the objectives of the NEP when assessing filling
and grading Development Permit Applications.

3.1

Aerodromes

Commercial filling has, in some cases, been carried out in establishing federallyregulated aeronautic facilities, where the federal jurisdiction over aviation has often
been relied upon to effectively by-pass the ability of provincial or municipal authorities to
regulate the development of the aeronautic facility. For example, in the Town of Milton,
a private aerodrome that had been functioning since 1986 was, in 2011, investigated by
the NEC, the Town, and Conservation Halton, for illegally adding fill to a portion of the
airstrip. At that time, it was determined that as part of federal jurisdiction, and that the
landowner was not required to obtain permits from Town, Conservation Halton, or the
NEC.
In 2010, two significant Supreme Court Cases were decided. Quebec (AG) v. Canadian
Owners and Pilots Association and Quebec (AG) v. Lacombe clarified that provincial
and municipal authorities do not have jurisdiction to prohibit the development of an
aviation facility in that the provisions of their legislation or by-laws cannot have a
sufficiently "intrusive" effect on a vital part of the aeronautics undertaking (e.g., the
development of a runway, hangars, and other aeronautic buildings or facilities
associated with the operation of an aeronautic facility). The provincial law or municipal
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by-law cannot "impair" the federal exercise of aviation. However, in these and other
court cases, it has also been stressed that aeronautic sites are not completely immune
to provincial law or municipal by-laws (and by implication, provincial plans). The most
recent significant court ruling addressing the issue was a Divisional Court ruling in
Ontario in favour of the Township of Scugog.
In the 2011 Ontario Divisonal Court decision of 2241960 Ontario Inc. ("Earthworx") v.
Scugog (Township), the Township was successful in upholding its site alteration by-law.
The by-law addressed issues such as the quality of the fill to be deposited onto a
property. Earthworx Industries started dumping fill into an exhausted gravel pit with the
purported intent of establishing an aerodrome. The Township ordered the filling to stop,
citing concerns over the quality of the fill. In its decision against Earthworx, the
Divisional Court questioned whether Earthworx was filling for the bona fide purpose of
creating an aerodrome, and on that basis their judicial review application failed.
However, the Divisional Court went on to indicate that, even if it were mistaken on the
bona fides of the operation, the fill by-law was not inapplicable to regulate the filling
operation in question. The court concluded that the Township's fill by-law does not
prevent the creation of an aerodrome, rather it merely "prohibits site alteration unless
certain requirements are met" and is "regulatory of the fill process", but does not go so
far as to "prevent the use of the land for an airport or the future construction of an airport
on the site." As a result, the doctrine of inter-jurisdictional immunity did not apply to
prevent the applicability of the fill by-law. Earthworx decided not to seek leave to appeal
this ruling to the Court of Appeal.
In October 2011, a letter from the NEC Chair was sent to the Honourable Denis Lebel,
federal Minster of Transport, expressing the NEC’s concerns regarding the federal
government’s sole jurisdiction over aerodromes. In his November 2012 response, which
post-dates the Earthworx decision, Minister Lebel clarified that “the federal
government’s exclusive mandate extends only to matters integral to aeronautics.
Therefore, the laws of other jurisdictions may still apply.” Minister Lebel went on to
clarify that “the broader environmental mandate over the matters raised in your letter is
exercised by the federal and provincial environmental authorities.” The NEC has written
a follow-up letter for clarification to the Federal Minister of the Environment.
Also beyond the date of the Earthworx decision, Conservation Halton has reapproached the Milton landowner to inform him that he would be charged Under Ont.
Reg. 1602/06 if any fill was dumped in the Regulated Area. The landowners appear to
be complying with Conservation Halton’s Regulation.

3.2

Berms

Section 5.8(i) of Ont. Reg. 828/90 is clear in stating that berms are not exempt from
Development Permit requirements. However, since this exclusion is contained within a
section addressing agricultural activities, it may not be clear that berms on nonagricultural properties also require a Development Permit. To clarify this, the May 2008
policy report addendum recommended adding a new exemption to Ont. Reg. 828/90, as
follows:
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Landscaping – The planting and maintenance of grass, shrubs, and other
vegetation including the construction of raised beds or a surfaced walk in
the immediate vicinity of a permitted use, but shall not include berms
for visual screening or a retaining wall greater than one metre.
The construction of berms often requires the importation of large quantities of fill onto a
site. Clarification that berms require a permit regardless of agricultural or landscaping
purpose would reflect the NEC’s practice of allowing berms when deemed necessary for
noise attenuation or visual screening. As part of the January 2008 policy report
addendum, guidelines were proposed for the acceptable use of berms in the NEP Area.
As set out in these guidelines:


Berming should only be used where the proposed development is visually
incompatible with the cultural and natural characteristics of the surrounding area
or is required to mitigate adverse impacts from permitted uses such as noise
from quarries.



Single dwellings and general agricultural uses are part of the rural landscape and
should not be screened by a change in the landform.



Berming should only be used where plant material alone will not provide
sufficient screening either within a reasonable time period or at maturity.



Where berming is proposed, the design and grading of the berm should appear
as a natural extension of the existing landform. Plant material should form a
strong component of the screening associated with the berm design and the
layout. The plant species utilized should appear as a natural extension of the
existing vegetation.



Where berming is proposed adjacent to a Mineral Aggregate Extraction Area and
there is an existing forested area which can provide a visual screen, any berming
required for noise attenuation should be set back from the road such that the
existing forested area can provide the visual screening.

However, a decision on the January 2008 addendum, in which these guidelines were
contained, was deferred. The recommendation to adopt these guidelines was not
carried over into the final May 2008 policy report addendum, thus they have not been
formally approved by the Commission. However, staff has been using them as
guidelines.

3.3

Agricultural Improvement

In the case of the Quarry Hill Partners (P/F/2010-2011/164), the applicant applied for
permission to utilize an existing unauthorized stockpile of approximately 100 truckloads
of fill for the purpose of improving 0.5 hectares of pastureland and existing internal
laneways on a large rural lot. Although a violation had occurred, NEC staff
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recommended approval of the Development Permit application. The recommended
approval was subject to a number of conditions, including restoration works. However,
the NEC refused the application for the following reasons: the application should have
been made in advance of undertaking the work; there was no evidence that the fill was
clean; and it was felt that the proposal did not satisfy the objective of maintaining and
enhancing the open landscape character of Escarpment features. Following an appeal
and hearing, this decision was overturned by the Minister.
The NEC recently denied an application by Livingston (P/F/2012-2013/081) to import
more than 4700 truckloads (79,100 cubic metres) of topsoil on approximately 12
hectares of open pastureland and hayfields for the stated purpose of improving soil
quality and agricultural capability. With a going rate of $80 - $100 per truckload, it is
estimated that the landowner likely stood to make a profit by accepting fill onto the land.
This application came with no guarantee that the topsoil would be clean, and no
proposal for managing quality of life impacts, including noise, dust, or truck traffic/road
safety. Since the Town of Caledon’s site alteration by-law does not apply in the NEP
Area, NEC staff would have been solely responsible for imposing and enforcing
conditions related to the placement of fill on the farmland. In its report, staff advised
against approving the application as the scale of the filling exceeded what could be
deemed as ancillary to an agricultural operation, and did not meet the objectives of the
NEP. Landowners in the vicinity of Livingston have also come forward with their own
applications to allow very large amounts of filling on their properties, ostensibly for
agricultural improvement purposes.
Other examples include the Bracken application (P/F/2009-2010/210) which proposed
the addition of more than 500 truckloads of topsoil to an existing agricultural field in the
Escarpment Protection Area. This application was approved, although it, too, was
initially a violation as filling had commenced in advance of permit approval. In another
case, Van Stralen (D/F/2010-2011/92), the spreading of more than 4500 cubic metres of
topsoil in the Escarpment Protection Area was conditionally approved to allow
vegetation to establish on pastureland.
All of the above-mentioned applications were submitted without clear information on the
origin, quality, or chain of custody of the fill or topsoil.
These cases illustrate the difficulty in determining what constitutes a legitimate reason
for filling, and the need for better-defined policies and terminology to ensure consistent
decision making. While the definition of some terms, including soil, waste, contaminated
fill, etc., can be derived from existing legislation such as the EPA, other terms are not so
easily defined, such as “agricultural improvement” and “soil improvement/
enhancement.” Currently, the NEC guidelines on filling state “…where contour changes
are proposed to agricultural lands development may be permitted to the extent that the
agricultural value of the land is enhanced.” However, there are no parameters set for
what constitutes agricultural improvement, no requirement in the guidelines for a report
from a qualified professional to support the proposal, and the NEC has no means of
ensuring that improved agricultural land will be farmed over the short and long term.
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Large-scale filling for agricultural improvement purposes has also been rejected by the
Superior Court as what could be considered a “normal farm operation.” In Township of
Uxbridge v. Corbar Holdings Inc. et al., at issue was whether the Township’s site
alteration bylaw was breached by the deposition of 300,000 cubic metres of fill on a 44hectare (108-acre) property on the Oak Ridges Moraine. The deposit was made by the
property owner for the stated intention of ‘enhancing their ability to farm the property’.
They argued that the filling amounted to a ‘normal farm practice’ and was thereby
exempted from regulatory oversight under the Oak Ridges Moraine Conservation Plan.
The Superior Court rejected the argument, concluding that the amount of fill in question
does not represent “the operations of a farming operation but rather are akin to a
commercial fill operation.” The court went on to order a permanent injunction on
account of the bylaw contravention, restraining the property owner “from placing or
dumping fill, removing topsoil or otherwise altering the grade of the property pending
further order of the court.”

3.4

Quarry Rehabilitation

Decommissioned quarries and pits offer potential sites for dumping excess fill. To some
extent, importation of fill or topsoil is an acceptable part of approved, Aggregate
Resources Act (ARA) licensed rehabilitation as it is necessary to re-establish a growing
medium for vegetation once the extraction activities have ceased. Some abandoned pits
and quarries may also be candidates to achieve rehabilitation.
Within the NEP Area, substantial filling has been proposed as part of a new
rehabilitation plan for the phase one of the Cheltenham quarry owned by Brampton
Brick Ltd. This is also a commercial undertaking by the proponent since there is a
market for fill disposal. However, progressive rehabilitation on the site has already
commenced under an existing Development Permit and ARA licence, and a revised
NEC Development Permit and an amendment to the ARA site plan are required. The
new proposal far exceeds the amount of filling that was undertaken as part of the
approved progressive rehabilitation; it involves filling of an excavated area of
approximately 17 hectares at a depth of 20 to 30 metres to return the quarry to its
original grade. This proposal would negate much of the rehabilitation that has already
occurred and is almost complete, including stabilization of side slopes, tree planting,
and aquatic vegetation in the pond area. To date, MNR is not supportive of the proposal
as it would further delay the final stages of rehabilitation; it would expose local residents
to years more of truck traffic and other nuisances, and require on-going monitoring. This
application has yet to be considered by the NEC as the Town of Caledon has requested
a deferral.
Mineral resource extraction is a permitted use in the NEP Area, but pits and quarry
proposals are scrutinized for their permanent impacts on the open landscape character,
visual attractiveness, and ecological health of the Niagara Escarpment. The proposal to
return phase one of the Cheltenham Quarry to its original elevation could be argued to
be restoration of the original character of the landscape. However, there is difficulty in
managing such an extensive operation. The risks to groundwater if fill is contaminated,
and the extended years of traffic, noise and dust are real concerns.

17

3.5

Removal of Unauthorized Fill (Restoration)

In the case of Lizzi (H/R/2011-2012/398), a moderate amount of filling was proposed in
conjunction with the construction of a residence in the Town of Milton. In May of 2011,
several neighbours notified the NEC that very extensive quantities of fill were being
brought onto the property. Neighbours were concerned about changes in the site
elevation, landscape and drainage. The NEC made several requests that the applicant
cease importing fill onto the property, and that he submit a new Permit application to
recognize the amount of filling that had been done above what was permitted in the
original Permit.
In September 2012, the NEC denied the revised Development Permit application as
submitted, because it was inconsistent with the objectives and permitted uses of the
relevant Niagara Escarpment Plan Designations and it was inconsistent with what had
been approved previously in permit 9909/H/R/2010-2011/087. In addition, the NEC
ordered the applicant to “return the property to its previously approved elevation
changes by requiring the removal of unauthorized fill followed by corrective
rehabilitation and landscaping.” This decision is currently under appeal, and parties are
in discussions seeking to resolve their issues without the need for a hearing.
Although the order to return the property to its previously-approved grade and contours
provides a significant disincentive to other applicants contemplating excessive filling, the
restoration of the site poses several problems. Damage to the natural heritage features
on site may have already been done, but restoration may risk additional damage. It also
prolongs the exposure of local residents to noise, dust, and traffic as the fill is removed
from the site. Additionally, it presents a major compliance challenge as restoration
would likely require on-going monitoring.

3.6

Compliance and Enforcement

In addition to the problems with removing unauthorized fill mentioned above, the
monitoring of fill activities, whether done with or without a Development Permit, is a
significant compliance challenge for the NEC. To summarize:


There is an apparent lack of awareness that filling and grading may require a
Development Permit as there is limited information in the NEP or Ont. Reg.
828/90 about the purposes and scale at which grading or filling can be
undertaken without a Permit;



The number and complexity of approvals required in some jurisdictions within the
NEP Area is a significant disincentive to obtaining permissions, especially when
accepting imported fill can be financially lucrative;
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The NEC does not have the ability to recover the costs of enforcement,
remediation, and on-going monitoring because the NEC cannot charge Permit
fees and does not retain any monetary fines it collects;



The nature of site alteration and fill by-laws varies between NEP Area
municipalities, therefore compliance requires a customized approach in each
jurisdiction, and may not be supported by local by-law enforcement.

4.

OTHER APPROACHES

Within Ontario, there are many government agencies with involvement in fill-related
regulation, and several industry associations are developing best practice guidelines to
promote corporate responsibility in disposing of excess fill. These approaches may
provide some insight for improvements to the NEP policies on filling, grading,
excavation and site alteration.

4.1

Municipal Site Alteration and Fill By-laws

The high demand for receiving sites and the complexity of issues associated with
accepting fill has led many municipalities in the GTA and southern Ontario to regulate
filling and grading through site alteration or fill by-laws. However, within the NEP Area,
the NEC cannot rely on municipalities to regulate filling and grading as not all NEP
municipalities have enacted site alteration by-laws, and in some cases (e.g., the Town
of Caledon) the site alteration by-law specifies that it has no effect in NEP Development
Control Areas. Table 1: Site Alteration and Fill By-law Applicability in the NEP Area
summarizes the applicability of NEP municipalities’ by-laws in the NEP Area.
Table 1: Site Alteration and Fill By-law Applicability in the NEP Area
Upper Tier
Municipality

Niagara

Hamilton
Halton

Lower Tier
Municipality

Niagara Falls
Niagara-o/t-Lake
Thorold
St. Catharines
Pelham
Lincoln
Grimsby
Burlington
Milton

Site Alteration or Fill Bylaw? (Y/N)

Applicable in
NEP Area?
(Y/N)

Prohibits
Commercial
Filling?

Fill quality
verification
required?

Y
Y
N
N
Y
Y
N
Y
Y
Y

Y
N
n/a
n/a
Y
N
n/a
Y1
Y
Y2

N
N
n/a
n/a
Y
N
n/a
N
N
N

Y
Discretion
n/a
n/a
Discretion
N
n/a
N
Y
Discretion

1

In the City of Hamilton’s site alteration by-law would apply in the NEP Area if an NEP Development Permit was
not issued. Once a Development Permit has been issued by the NEC, the site alteration by-law has no effect.
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Upper Tier
Municipality

Peel
Dufferin

Simcoe
Grey

Bruce

Lower Tier
Municipality

Site Alteration or Fill Bylaw? (Y/N)

Applicable in
NEP Area?
(Y/N)

Prohibits
Commercial
Filling?

Fill quality
verification
required?

Halton Hills
Caledon
Mono
Melancthon
Mulmur
Clearview
Georgian Bluffs
Grey Highlands
Meaford
Blue Mountains
Chatsworth
Owen Sound

Y
Y
Y
Y
N
Y
Y3
N
Y
Y
N
N

Y
N
Y
Y
n/a
Y
Y
n/a
Y
Y
n/a
n/a

N
N
N
n/a
N
N
n/a
N
N
n/a
n/a

Y
Y
N
Discretion
n/a
N
n/a
n/a
N
N
n/a
n/a

South Bruce
Northern Bruce

Y4
N

Y
n/a

N
n/a

n/a
n/a

Note that in the Town of Caledon, the Town of Niagara-on-the-Lake and the Town of
Lincoln, their site alteration by-laws have no effect in NEP Development Control Areas.
Many other municipalities have no related by-law at all. Given the variations in site
alteration and fill by-laws in municipalities within the NEP Area, it is not always possible
for the NEC to rely on its municipal partners to help regulate fill-related activities.
For those municipalities with site alteration or fill by-laws, the following aspects are
commonly included in the by-law:







Banning of commercial fill operations;
Setting clear limits on the amount of filling or excavating that can be done without
a permit;
Restricting filling on agricultural lands;
Banning the importation of fill from outside the boundaries of the jurisdiction;
Requiring security deposits for filling and/or grading activities; and
Requiring fill operators to follow a strict protocol to control the quality and quantity
of fill being brought onto a site.

Several of these approaches are discussed below.

2

Although the Town of Milton’s Site Alteration By-law does not exclude NEP Development Control (DC) Areas, it
has been staff’s experience that the Town does not request site alteration permit applications for development within
DC Areas.

3

Town of Georgian Bluffs’ by-law applies to topsoil removal only.

4

Town of South Bruce Peninsula’s by-law applies to topsoil removal only.
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4.1.1 Bans on Commercial Filling
Several municipalities in the GTA have banned “commercial filling” as a land use within
their jurisdictions. They have done this in order to remove the financial incentive for
accepting large quantities of fill for no purpose other than financial gain. In its by-law,
Brant County has specified that no person shall receive compensation for the placement
of fill on any land. In the case of the Town of Uxbridge, commercial filling is banned
regardless of whether or not the remuneration was the sole purpose for accepting the
fill.
Some municipalities also ban the stripping of topsoil for the sole purpose of sale. This is
the case in the Town of Niagara-on-the-Lake, the Township of Melancthon, the Town of
Mono and the Town of South Bruce Peninsula.

4.1.2 Limits on Amount of Filling
Many municipalities also specify the amount of fill permitted without having to apply for
a permit. In the case of Brant County, the amount of fill allowable is limited to 20 cubic
metres. In the Township of Uxbridge, allowable fill is set at 500 cubic metres in the case
of site alteration associated with an approved building permit and site plan, and to 50
cubic metres without a site plan. The Town of Mono allows the placing, dumping or
removal of fill up to 250 cubic metres of locally sourced fill within any one year.

4.1.3 Filling Restrictions on Agricultural Land
In the Town of Pelham, the removal of topsoil is not allowed unless it is an incidental
part of a normal farm practice associated with sod farms, greenhouse operations, and
nurseries. The Town’s by-law also bans the placement or dumping of fill on productive
agricultural lands unless it is free of construction waste and meets Table 1 Criteria from
the Soil, Groundwater and Sediment Standards for Use under Part XV.1 of the
Environmental Protection Act, 2004.
The City of Niagara Falls requires a report confirming that fill will maintain or improve
the fertility of the soil.

4.1.4 Banning the Importation of Fill
Town of Pelham bans the importation and dumping of construction waste from outside
its jurisdiction. Although the Town of Mono does not place an outright ban on imported
fill, they do state that filling of less than 250 cubic metres annually does not require a
permit, but it must be locally-sourced fill. The Township of Melancthon requires fill to be
sourced from within Dufferin County.
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4.2

Conservation Authority Regulations and Policies

Similar to the NEC and its Development Control Areas, Conservation Authorities (CAs)
have the authority to regulate filling and grading in their Regulated Areas, as defined in
the Conservation Authorities Act and related regulations. A person undertaking
unauthorized filling or grading in a CA Regulated Area could be charged with a
provincial offence.
CAs have become increasingly concerned about the demand for large-scale fill sites in
southern Ontario, leading Conservation Ontario to develop a policy paper with
recommended permit application requirements and procedural guidelines for large
volumes of fill. Grand River, Central Lake Ontario, Toronto Region, Credit Valley, and
Kawartha are among the CAs that have adopted procedural guidelines. Kawartha
Conservation’s Large Fill Procedure Guideline is provided in Appendix 2 as an example
of a CA’s fill guideline.
Toronto Region Conservation Authority (TRCA) has taken a pragmatic stance in dealing
with excess fill, and is utilizing its large land base to help address the issue. TRCA is
accepting excess fill from construction sites in Toronto to transform disturbed lands into
significant natural heritage areas. Planning for one such site, the Brock North and South
former quarry and landfill, is currently underway. TRCA is proposing to import 1.3 million
cubic metres of fill to create a variety of habitat types on the 392-hectare (969-acre)
parcel. The revenue gained from accepting the fill will offset the significant costs of the
proposed restoration. TRCA proposes to adopt strict protocols for testing and importing
fill onto the site.
Other examples of this approach include the Leslie Street Spit on Toronto’s waterfront,
where fill has been used to create significant bird and wildlife habitat. Discussions are
also underway regarding the use of excess fill to create islands in Humber River Bay as
a means of improving Lake Ontario shoreline water quality. It is estimated that up to
800,000 cubic metres of excess fill could be accommodated in this proposal.
One argument in favour of the TRCA approach is that government agencies are best
able to manage excess soils in a manner that serves the public interest. Government
agencies can control the entire life cycle of large-scale projects, including soil banking,
soil testing, and regulating final disposal. Advocates of this approach would also argue
that the creation of natural habitat is preferable to other limited rehabilitation efforts.

4.3

Ministry of Natural Resources Policies on Quarry and Pit Rehabilitation

Decommissioned pits and quarries are often identified as potential sites for the disposal
of excess of fill. As discussed in Section 3.4, the Cheltenham Quarry in the Town of
Caledon is the subject of a proposal to import massive quantities of fill to return the
partially-rehabilitated quarry to its pre-extraction grade.
The Ministry of Natural Resources (MNR) has adopted a number of policies related to
quarry rehabilitation and the importation of fill. These policies are contained with the
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Aggregate Resource Policy Manual (ARPM). With regard to backfilling a pit or quarry to
its original grade, the ARPM states that this is only allowed if it is specified as part of the
final rehabilitation on the site plan. If it is not addressed on the original site plan, the
licensee must apply for a site plan amendment. Any fill imported onto the site must meet
the EPA definition of inert fill. The ARPM also specifies that when a depleted site is void
of material, off-site material may be allowed only to establish minimum sloping
requirements (2:1 or 3:1). However, since 1997, operational plans for pits and quarries
must ensure that sufficient materials remain on site for rehabilitation, and plans must
address how slopes and final elevations are to be achieved upon completion of
extraction activities.
To summarize, MNR does not prohibit backfilling quarries to their original grade.
However, the NEP policies in Section 2.11 limit the use of off-site material for
rehabilitation in that it cannot be used for any major regarding toward a planned after
use. Therefore, backfilling of quarries to their original grade is prohibited under the NEP
and would require a Plan Amendment to permit it, along with a Development Permit.
In cases where off-site materials are being used as part of the rehabilitation process for
depleted sites, MNR’s Aurora District Office has prepared a protocol to ensure that
materials meet acceptable standards (e.g., Table 1 Criteria), and that they are placed
on site in a manner that allows tracing back to the source site in case contamination is
discovered. Requirements of the protocol include:





Bills of lading for each load received on site;
Daily summary logs and site supervision;
Use of a locational tracking grid; and
Sampling for every 10,000 cubic metres of imported fill and daily site.

A copy of MNR Aurora District Off-Site Fill Acceptance Protocol is included in Appendix
3.

4.4

Ministry of the Environment and the Environmental Protection Act

The role of the Ministry of the Environment (MOE), the Environmental Protection Act
(EPA), and related regulations were previously addressed by staff in 2007 and 2008
policy reports on filling and grading. In summary, the MOE will only become involved in
regulating fill activities if fill placement is deemed to be a discharge of a contaminant
into the environment, i.e., the fill is contaminated. In cases where the MOE becomes
involved, the contaminated fill has already been placed, and damage may have already
been done.
In response to calls for greater MOE involvement in the issue, the MOE prepared a set
of voluntary guidelines on soil management. The document—Soil Management: A
Guide for Best Management Practices—was posted on the Environmental Registry for
comment in 2012. In response to the posting, NEC staff prepared and submitted
comments that were endorsed by the Commission. Most notable among the NEC’s
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comments was that the Guide only addresses clean fill, and does not address the larger
problem of contaminated fill.

4.5

Voluntary Guidelines

In addition to the MOE, MNR, and Conservation Authority guidelines and protocols for
large-scale filling, a number of industry associations are also promoting best practices
to their memberships. These include the Residential and Civil Construction Alliance of
Ontario. However, many would also argue that voluntary guidelines are no substitute for
clear and consistent government regulations.

4.6

Oak Ridges Moraine Conservation Plan

One of the primary objectives of the Oak Ridges Moraine Conservation Plan (ORMCP)
is to protect the ecological and hydrological integrity of the Oak Ridges Moraine Area,
and to do so, allow only such land uses that achieve this objective. As is the case with
the NEP, the ORMCP does not contain any explicit prohibition against filling.
From a filling and grading policy perspective, one of the most interesting aspects of the
ORMCP is the section on Landform Conservation Areas. Landform Conservation Areas
include areas of complex landforms (“Category 1”) and moderately complex landforms
(”Category 2”) that are granted protection under the ORMCP in order to minimize
disruption to natural form and related ecological processes; and to enhance protection
of biophysical features in a natural state and keep a greater portion of a site in an openspace character. Although not an explicit objective of the ORMCP, the Plan notes that
landform conservation practices also indirectly maintain the visual character and identity
of the landscape.
In both Category 1 and 2 areas, the ORMCP requires development and site alteration
applications to identify design and construction practices that keep landform disturbance
to a minimum. The requirements include:


maintaining significant landform features such as steep slopes, kames,
kettles, ravines and ridges in their natural undisturbed form;



limiting the portion of the net developable area of the site that is disturbed to
not more than 25 percent in Category 1 areas, and 50 percent in Category 2
areas, of the total area of the site; and



limiting the portion of the net developable area of the site that has impervious
surfaces to not more than 15 per cent for Category 1 areas, and 20 percent
for Category 2 areas, of the total area of the site.

These ORMCP requirements are supported by more detailed explanations in Landform
Conservation on the Oak Ridges Moraine: A Guideline for Applying the Landform
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Conservation Policies of Oak Ridges Moraine Conservation Plan, prepared by MNR in
2004. These guidelines are included in Appendix 4.
In Township of Uxbridge v. Corbar Holdings Inc. et al. (discussed in Section 3.3 on
Agricultural Improvement), the Township argued that the large-scale filling was being
carried out in a an area for which no fill permit could be issued given the designation of
the property as a “landform conservation area” pursuant to the ORMCP. Had this case
taken place in the NEP Area, the Commission may have come to the same conclusion,
i.e., that the proposed filling was too extensive and could put natural landforms at risk.
However, the existence of the landform conservation guidelines provides greater clarity
for interpretation of landform conservation in the context of the ORMCP than what is
available for the NEP. Although the NEC has adopted guidelines for visual impact
assessment, landscaping, and filling, grading, excavation and site alteration, the NEP
does not include a comprehensive section in Part 2 establishing Development Criteria
for preserving landforms. Such a section could add clarity to the NEC’s position on filling
and contour changes.

6.

OPTIONS

Given the range of approaches adopted by other agencies, in other jurisdictions, and
the Commission’s experience in applying existing NEP policies, there are a number of
changes that could be adopted to strengthen fill-related policies, thereby facilitating
consistent decision making. Based on the discussion above, staff recommends further
consideration of the following approaches:

6.1

Revise Ont. Reg. 828/90 to include landscaping as an exemption, as
recommended in the May 2008 Policy Report.

Proceed with revising Ont. Reg. 828/90 to include landscaping as an exemption,
specifying that the exemption does NOT include berms or large-scale filling or grading.
To further define limits on minor filling associated with landscaping, the Commission
may wish to adopt a quantitative limit on fill, above which filling would not be permitted.
As noted in Section 4.1.2, some municipalities have adopted such limits.

6.2

Strengthen Section 2.5 of the NEP so that greater protection is afforded to
Escarpment-related landforms, in addition to steep slopes and ravines.

The NEP would be strengthened if it contained a specific section on landform
conservation, similar to what is contained in the ORMCP. A new section in Part 2 could
be created, building on the existing Section 2.5 (New Development Affecting Steep
Slopes and Ravines), to ensure that other landforms are protected. A re-working of this
policy could also be worded in such a way as to fulfill the May 2008 recommendation to
add Development Criteria for site alterations.
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6.3

Clarify Section 2.11 of the NEP so that backfilling of licensed pits and
quarries to original grade is not a permitted use in the NEP.

As discussed in Section 4.3, the current wording in the NEP prohibits quarry backfilling
unless a Plan Amendment is approved. The Commission may wish to consider
strengthening this wording if it determines that backfilling pits and quarries is
inappropriate because of the risk of contamination and/or impacts from non-native soils,
and the prolonged noise, dust, traffic, and other nuisances. The Commission may also
wish to distinguish between below-water-table and above-water-table pits and quarries
since there may be a greater risk of groundwater contamination from backfilling if
extraction has taken place below the water table. Further consultation with MNR is
recommended if this approach is pursued.

6.4

Prohibit commercial filling and harvesting of topsoil as a permitted uses in
the NEP.

As a means of preserving landforms and protecting the Escarpment from potentially
contaminated soils, commercial filling and harvesting of topsoil should not be permitted
in the NEP Area. In the case of large-scale filling, the amount of oversight requirement
to ensure compliance with fill management plans is beyond the current capacity of NEC
staff. The NEC does not have the ability to charge Development Permit fees to recover
the significant costs associated with compliance.

6.5

Exercise caution in permitting “agricultural improvement” as a reason to
permit contour changes, and ensure that berm construction is covered in
the proposed site alteration Development Criteria.

If the Commission acts on recommendation 6.2 above (i.e., adopt more explicit policies
for protecting Escarpment-related features), the Commission should exercise caution in
permitting “agricultural improvement” as a reason for accepting large quantities of fill
onto agricultural land. As discussed in Section 3.3, the Courts have ruled against largescale filling as a normal farm practice. The ORMCP contains more detailed guidelines,
which could be considered a model for NEP policy development.
Specific guidelines on berms should also be addressed, or should be included as a
permitted use (with restrictions) in an expanded Section 2.5 (New Development
Affecting Steep Slopes and Ravines) that covers a wider range of Escarpment
landforms.
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7.

ALTERNATIVE APPROACHES

7.1

Continue to consider applications on a case-by-case basis (i.e., the status
quo).

Working with existing policies in the NEP, staff and the Commission could continue to
consider the merits of filling and contour change proposals on a case-by-case basis.
However, the amount of leeway in current policies could result in inconsistent decision
making, as outlined earlier in the report.

7.2

Adopt a rigorous protocol for large-scale filling

This paper provides several examples of how detailed protocols are being used to
manage large-scale fill operations. The NEC could consider adopting a similar protocol
to be used in cases where Development Applications for filling are approved.
Adherence to such a protocol could be required as a Condition of Approval. Conditions
of Approval could also require, in cases of agricultural improvement, that a qualified
professional, e.g., a certified crop advisory or agrologist, provide a report justifying that
the addition of fill will improve agricultural opportunities. However, this option
presupposes that the Commission supports large-scale filling as permitted use in the
NEP Area, and the compliance challenges associated with this approach will strain
existing resources.

8.

RECOMMENDATIONS AND CONCLUSIONS

Staff recommends that the Commission considers the background information in this
report, and reviews the Options and Alternative Approaches. Based on the direction
received from the Commission at the April 2013 Policy Meeting, staff will provide
additional information and/or prepare draft Plan Amendments, as appropriate.
Prepared by:

____________________
Kim Peters
Senior Strategic Advisor

Approved by:

Approved by:

____________________
Ken Whitbread
Manager

____________________
Dana Richardson
Assistant Deputy Minister
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9.

APPENDICES
1 – Proposed Guidelines for Implementing Policies on Filling, Grading, and
Excavations – Site Alteration in the Niagara Escarpment Plan Area, as
proposed in the May 2008 Policy Report
2 – Kawartha Conservation’s Large Scale Fill Procedural Guidelines
3 – MNR Aurora District Off-Site Fill Acceptance Protocol
4 – Landform Conservation on the Oak Ridges Moraine: A Guideline for Applying
the Landform Conservation Policies of the ORMCP
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Appendix 1
Proposed Guidelines for Implementing Policies on Filling, Grading, and
Excavations – Site Alteration in the Niagara Escarpment Plan Area, as proposed
in the May 2008 Policy Report.

ADMINISTRATIVE GUIDELINES FOR IMPLEMENTING POLICIES ON FILLING,
GRADING AND EXCAVATIONS – SITE ALTERATIONS
1.

A Development Permit is needed for all development including filling, grading and
excavations, unless it is specifically exempted by Ontario Regulation 828/90 as
amended, or unless it is landscaping.
Landscaping is the planting and maintenance of grass, shrubs and other
vegetation, including the construction of raised beds or a surfaced walk in the
immediate vicinity of a permitted use, but shall not include berms for visual
screening or a retaining wall greater than 1 metre.

2.

Whenever a Development Permit is required that purports to import material onto
a lot, only material from a licensed pit or quarry, or “inert fill” that satisfies the
definition below is acceptable.
“Inert fill” is material that satisfies the definition of Ontario Regulation 347,
Section 1, “inert fill means earth or rock fill or waste of a similar nature that
contains no putrescible materials or soluble or decomposable chemical
substances, and has a contaminant level equal to or less than outlined in Table 1
of the “Soil, Ground Water and Sediment Standards for Use under Part XV.1 of
the Environmental Protection Act, March 9, 2004”.

3.

In order to ensure that material imported onto a lot satisfies the above noted
definition, a condition will be added to all Development Permits that propose to
import material other than construction/building material from a licensed pit or
quarry that, prior to the Development Permit being issued, certification shall be
obtained from a Professional Engineer or Professional Geoscientist that the
material to be imported has been tested in an accredited CAEL laboratory and
he/she certifies that the material is in compliance with the definition of inert fill
and Table 1 of the “Soil, Ground Water and Sediment Standards for Use under
Part XV.1 of the Environmental Protection Act, March 9, 2004”.

4.

Certification will be required for each different source of material.

5.

If more than 40 truck loads of material are proposed to be imported onto a lot, in
addition to the requirements of 3 and 4 above, the applicant will be required to
obtain, from a Professional Engineer or Professional Geoscientist, and
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implement a protocol which will ensure that every truck load of material to be
deposited satisfies the definition above. This protocol will establish a ticketing or
bill of lading system and will require a gate keeper to ensure that the material to
be imported comes from certified sites. An applicant will be required to commit to
implementing the protocol.
6.

After this guidline is adopted, if material is deposited on a lot that has not been
certified as inert fill, and the applicant applies to have a Development Permit
issued as an “as built”, he/she will have to obtain a certificate from a Professional
Engineer or Professional Geoscientist that certifies that the material has been
tested by an accredited CAEL laboratory and he/she certifies that the material is
in compliance with the definition of inert fill and Table 1 of the “Soil, Ground
Water and Sediment Standards for Use under Part XV.1 of the Environmental
Protection Act, March 9, 2004”, prior to the Development Permit being issued.

7.

In addition to the policies of the Niagara Escarpment Plan, Niagara Escarpment
Commission staff will consider the attached Guidelines on Filling, Grading and
Excavations – Site Alterations in the NEP Area in their consideration of whether
or not a Development Permit will be issued for such proposed Development.

Proposed Plan Amendment:
GUIDELINES ON FILLING, GRADING AND EXCAVATIONS – SITE ALTERATIONS
IN THE NIAGARA ESCARPMENT PLAN AREA
2.17

Site Alterations
The objective is to ensure that new development does not result in substantial
contour changes, environmental contamination and/or, environmental
degradation, or affect the open landscape character of the Escarpment
environment.
Contour Changes
1.

Development shall be located to maintain Escarpment Related Landforms
including kettles, crevices and karst features in their undisturbed form.

2.

Development shall be designed to utilize the existing topographic
conditions and to minimize grading and the placement of fill/excavations.

3.

Changes to the natural drainage pattern shall be avoided; in particular,
water from one drainage or subdrainage system shall not be directed to a
different system, and water from one lot shall not be directed onto another
lot as a consequence of development, nor should water previously
draining to one lot be redirected from that lot.
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4.

Development which proposes substantial contour changes to mitigate the
adverse impacts from permitted uses, such as quarries, shall only be
permitted where plant material alone will not provide sufficient screening,
either within a reasonable time period or at maturity.

5.

Where material has been excavated on a property, it shall be graded to
avoid changes to the natural drainage, to minimize contour changes and
to protect existing vegetation.

6.

Where contour changes are proposed, a grading plan shall be provided
showing the existing and proposed contours, the existing vegetation, the
proposed relocation of any excavated materials and the proposed location
of any material to be imported. The existing and proposed drainage should
be identified.

Environmental Contamination
1.

All material to be imported onto a lot, except material from a licensed pit or
quarry, shall satisfy the definition of “inert fill”.

Environmental Protection 
1.

Generally, all development in Escarpment Natural Areas will require an
Environmental Impact Assessment (EIA).

Landscape Character
1.

New development should be located on a lot to preserve the open
landscape character, natural scenery and view(s) of the Niagara
Escarpment and land in its vicinity.

2.

Buildings/structures should be sited wherever possible so that they will not
extend above the Escarpment Brow when the development is on the
Escarpment Slope.

3.

Existing vegetation should be retained and used to screen new
development.

4.

Development should be clustered and located on the edge of meadows,
near hedgerows or wooded areas to retain the overall open landscape
character of the Escarpment Environment and land in its vicinity.

*When an amendment is initiated, it will outline when an EIA is required. It will specify that if development is
proposed in Escarpment Natural Areas or within the Minimum Areas of Influence of key natural features such as
outlined in the ORMCP, an EIA will be required. The proposed amendment will also identify policies with regard to
a Minimum Vegetative Protective Zone such as are included in the ORMCP.
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5.

Access roads should be aligned with the slope rather than perpendicular
to the contour lines, to minimize excavations and site alterations.

Definitions to be Added to The NEP
“Inert fill” is material that satisfies the definition of Ontario Regulation 347,
Section 1, “inert fill means earth or rock fill or waste of a similar nature that
contains no putrescible materials or soluble or decomposable chemical
substances, and has a contaminant level equal to or less than outlined in Table 1
of the “Soil, Ground Water and Sediment Standards for Use under Part XV.1 of
the Environmental Protection Act, March 9, 2004”.

Definitions in The NEP
Escarpment Brow (Edge) - the uppermost point of the Escarpment slope or face. It
may be the top of a rock cliff, or where the bedrock is buried, the most obvious break in
slope associated with the underlying bedrock.
Escarpment Environment - the physical, natural, visual and cultural heritage features
associated with the Escarpment landscape.
Escarpment Related Landforms - the physical features of the land associated with the
Escarpment and created by erosion, sedimentation and glaciation, often including such
features as moraines, lakes, river valleys, beach ridges, drumlins and kames.
Escarpment Slope (Face) - the area between the brow and toe of the Escarpment and
usually characterized by a steep gradient. Where the rise occurs in the form of a series
of steps, the slope also includes the terraces between the steps.
Open Landscape Character - the system of rural features, both natural and humanmade, which makes up the rural environment, including forests, slopes, streams and
stream valleys, hedgerows, agricultural fields, etc.
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Large Fill Procedural Guideline
A Procedural Guideline for Receiving & Processing Applications for Large Scale Fill Placement
within Areas Regulated under Ontario Regulation 182/06 (Regulation of Development, Interference
st
with Wetlands and Alterations to Shoreline and Watercourses), effective February 1 , 2012 and
nd
revised February, 22 , 2012.
The provisions of this protocol only apply to those lands that are situated within the regulatory jurisdiction
of Kawartha Region Conservation Authority (KRCA), as specified within the Conservation Authorities Act
(CA Act) and Ontario Regulation (O. Reg. 182/06). The guideline outlines the requirements necessary to
ensure that the placement of fill will not negatively affect the control of flooding, erosion, pollution or the
conservation of land and to ensure that there are clear and consistent information requirements.
Large-scale fill placement are classified by the Authority as those that meet the definition of development
under S. 28 of the CA Act and involve the importation of fill associated with infrastructure projects,
commercial, industrial or multiple residential developments. This procedural guideline will always apply to
any project involving a fill volume greater than 500 cubic metres. However, some or all aspects of this
procedural guideline may apply to lesser volumes depending on the location of the fill site and where
there are equivalent respective municipal standards/requirements (e.g. municipal site-alteration by-laws).
In general, large-scale fill operations shall be directed away from KRCA regulated areas (i.e., areas
subject to O. Reg. 182/06) except where provided for in the KRCA Watershed Plan Review &
Regulation Policies (in prep).
Pre-Consultation
Prior to submitting an application for large scale fill placement, the property owner is encouraged to
consult with KRCA and the appropriate municipality to determine who has jurisdictional control.
Prior to submitting an application for permission to KRCA, the property owner is required to attend a preconsultation meeting with staff from the Authority, the municipality, and, provincial and federal agencies
that may have an interest in the fill application. The meeting will be coordinated by the Authority. The
purpose of the meeting is to identify issues, outline review and approval requirements of various
government bodies, determine the permit process, review this procedural guideline and establish contacts
for the applicant.
Application Information Requirements
1) Upon receipt of an application submitted under O. Reg. 182/06 for development activities
associated with a large-scale fill operation, KRCA staff will ensure that the application is complete
and all necessary supporting documentation has been submitted. Supporting documentation will
include:


An application in writing may be provided by the property owner or an authorized agent
acting on behalf of the property owner provided that the authorized agent has been
granted permission in writing by the property owner (copy of permission shall be
provided with application). The permit will not be issued until it is signed by the
registered property owner(s) and/or principle of the numbered company.



Four copies of a plan of survey of the subject property prepared by a certified Ontario
Land Surveyor illustrating a minimum of the following:
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i. Location of subject property including property lines, north arrow and nearest
roadways/intersections;
ii. Location, dimensions and use of existing and proposed buildings or structures;
iii. Topography – existing and proposed elevations (in 0.5 metre contours) within
and adjacent to the area where development is being proposed. The plan must
show the locations of each fill envelope being proposed on the property;
iv. Cross sections through each fill envelope;
v. Location and dimensions of all temporary fill stockpiles, staging areas and
access routes;
vi. A total fill quantity must be shown on the plans in cubic metres. No filled slopes
are to exceed a gradient of 3 (horizontal): 1 (vertical);
vii. Sediment and erosion control measures – the type and location of all measures
and sequencing if applicable;
viii. Drainage patterns pre and post development that verifies the fill will not alter
drainage patterns and volume in such a way to have an adverse affect on
upstream, downstream and adjacent properties;
ix. Location of all environmentally sensitive features that may include, but not be
limited to the following: watercourses, wetlands, valleylands (including extent of
associated floodplain and/or erosion hazard), unstable soil or unstable bedrock,
areas of natural and scientific interest, significant woodlands, significant wildlife
habitat, threatened or endangered species habitat, sensitive hydrogeological
features (e.g., aquifers, intake protection zones, springs, seeps, etc);
x. The Authority’s regulatory limit as prescribed by O. Reg. 182/06;
xi. The regulatory flood plain of any watercourse;
xii. Other known site features and structures such as access roads, culverts, utilities,
poles, pavement, curbs, etc.; and,
xiii. Restoration details (i.e., detail of site stabilization measures such as topsoil,
seed, sod, hydroseed and associated timing, monitoring etc.).


Completion in full of an application form including Schedule A, and a “Large Fill Site
Contamination Screening Questionnaire”, copy attached, to provide a description of the
origin(s) of the fill and its history, past and present uses of the land including any
processes involved in its generation to identify if there are any potential concerns with fill
quality and possible contamination.



Prior to the placement of any fill, KRCA requires background baseline information that
describes the existing soil and water conditions (surface and subsurface) at the receiving
site that is of sufficient quality to determine if the control of pollution is being affected by
the proposed activities.



Description of the address(s) and property owner(s) of the origin(s) of all fill material.



If there is any indication of a past or current use on the originating site(s) that may have
had the potential to cause contamination or the owner cannot verify the fill material is
inert or KRCA staff has the reason to believe that there is potential for contamination or
pollution of the fill material, the applicant must also submit a soil report prepared by a
qualified environmental/geotechnical engineer and/or Professional Geoscientist for each
originating location where fill is being imported from. The soil report(s) shall verify that the
fill material is inert based on distributed samples across the site with a focus in areas of
highest risk. A detailed description of the sampling procedure and rationale shall be
provided. Upon receipt of such a report, the KRCA reserves the right to retain a qualified
peer consultant, at the applicant’s expense, to review the report to determine if it
satisfactorily ensures that the fill material is inert. Inert is defined as: meeting either Table
1 Site Condition Standards referenced in the EPA or, if it can be demonstrated by the
applicant that the existing ambient soil quality of the receiving site does not meet Table 1
standards, the applicable Table 2 Standard representative of the existing use of the
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receiving site. In some circumstances KRCA may require additional on-site soil testing of
imported fill material prior to fill placement (e.g., temporary stockpile testing) to ensure
standards as described above.


Where site specific conditions/concerns are warranted, KRCA may require submission of
studies and reports as deemed necessary to ensure that the proposed fill site will not
result in an adverse impact on the control of flooding, erosion, pollution or the
conservation of land. These may include Environmental Impact Study (EIS),
hydrogeological study, geotechnical study, hydraulic analysis, and/or stormwater
management report. Once an application is submitted by the authorized agent/owner,
KRCA staff will confirm study/report requirements as necessary. It will be the sole
responsibility of the authorized agent/owner to pay for and complete the study/report. Site
specific issues may include, but not be limited to, proximity to or presence of one or more
of the following:
i. River or stream valley
ii. Wetland
iii. Watercourse
iv. Features identified by the Clean Water Act (2006) (i.e., intake protection zones,
wellhead protection areas, significant groundwater recharge areas, and the
highly vulnerable aquifers)
v. High water tables
vi. Other hydrogeologically (i.e., significant discharge areas, springs, seeps etc.)
and/or environmentally sensitive features



KRCA will require a plan outlining how the site will be supervised and controlled to
ensure the origin and quality of the fill material arriving is acceptable. In some cases, e.g.
multiple suppliers/origin of the fill, where site supervision and control cannot be assured it
may be necessary, at the applicant’s expense to acquire the services of a qualified third
party.

Application Administration
2) An application will not be deemed complete until all information has been submitted in
support of the application. If information is missing from the application submission, it will be
the responsibility of the owner and/or authorized agent to ensure that the information is provided.
The fee based on the fee schedule for large fill placement is payable to KRCA once the
application is deemed complete. As the fee payable is based on the estimated fill volume, the
applicant will be required to reconcile the fill volume at the completion of fill placement and make
a final fee payment if necessary for fill placement in addition to that initially estimated.
If it is determined that a soil report (s) is required as part of a complete application, a deposit of
$3,000 (amount TBC through fee schedule review) will also be required for the costs of the peer
review. The deposit will be required before the application is deemed complete.
3) Applicants are required to consult with respective municipality and other government agencies as
may be identified during pre-consultation. It is the responsibility of the authorized agent/owner to
provide written authorization/consent from the respective municipality in which the proposed fill
site is located (i.e., City of Kawartha Lakes, Township of Scugog, Township of Brock, Municipality
of Clarington, Township of Galway-Cavendish & Harvey, Township of Cavan-Monaghan) and/or
provincial/federal agencies where required, prior to permit issuance. Municipalities and agencies
may be concerned with issues such as the following:
i. Oak Ridges Moraine Conservation Plan, Greenbelt Plan, Lake Simcoe Protection
Plan, Official Plan and Zoning
ii. Condition and damage of roadways/highways and access point(s)
iii. Haul route and truck traffic volumes from fill removal location to proposed fill site
location
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iv. Mud and dust control measures at the fill site, at fill removal locations and on
haul routes and at access points
v. Sanitary facilities on site
vi. Noise
vii. Origin and quality of fill
4) Where proposed fill site locations are subject to O. Reg. 182/06 and municipal fill by-laws under
the Municipal Act., the proponent shall prepare comprehensive plans/reports for both KRCA and
the respective municipality.
5) Only one active KRCA permit per municipal address can exist at any one time.
6) Term of written permission from the KRCA consenting to a large fill operation may vary in length
up to the maximum provided for in O. Reg. 182/06.
7) In accordance with the CA Act and O. Reg. 182/06, there will be no extensions.
8) A new application for development can be submitted prior to the expiry date specified on the
permit. The new application will be subject to the requirements and stipulations of this procedural
guideline including any updates and/or amendments and any additional requirements as may be
deemed necessary by KRCA.
9) Following the issuance of a permit from the Authority, KRCA staff will conduct site inspections of
large-scale fill operations in order to ensure compliance with permit conditions subsequent to this
procedural guideline.
10) It will be the responsibility of the owner and/or authorized agent to ensure that a final inspection
with KRCA staff is coordinated. A final site inspection and review of permit conditions shall be
completed prior to the expiration date on the permit to ensure compliance with the terms of the
permission. Within 30 days of the final inspection, the applicant shall submit a report to KRCA
including but not limited to the following: an as-built survey completed by a certified Ontario Land
Surveyor, reconciliation of the final fill volume, status of erosion control measures,
stabilization/restoration plans and recommendations for ongoing monitoring requirements.
11) Where the fill proposal does not conform to the policies contained in the Watershed Plan Review
& Regulation Policies manual, KRCA staff shall prepare reports for the KRCA Board of Directors
to review the application and:
 Approve the application; or,
 Indicate that KRCA staff do not support the application and schedule a date for a hearing
(see KRCA Administrative By-Law #3 – Hearing Procedures available on KRCA’s
website (www.kawarthaconservation.com) or at the administrative office).
12) With the submission of the final report to KRCA, the applicant is responsible to reconcile
outstanding fees and to make payment for additional fill placement.
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Conditions of the Permit
13) The KRCA may apply conditions to the permit to ensure that there is no adverse effect on the
control of flooding, erosion, pollution or the conservation or land. The conditions may include, but
are not limited to, the following:
i. The submission of a post development plan (as built) prepared by a certified
Ontario Land Surveyor;
ii. A specified limit on the volume of fill that is permitted and the applicable fill
quality standards that apply;
iii. The location of temporary fill stockpiles, access routes and landing areas;
iv. A specified limit of the depth of fill material that is permitted and any grading and
compaction requirements;
v. Monitoring requirements for on-site testing of fill, surface and/or groundwater to
ensure that the material is inert and meets specified contaminant quality standard
(sampling procedures should be provided to KRCA for review and KRCA may
retain a qualified peer review consultant at the permit holder’s expense to review
the sampling procedures and/or any testing results);
vi. Access to the receiving site to KRCA staff and peer review consultants;
vii. On a daily basis, the permit holder shall record the location on the site where
filling activities will occur. The location of the loads shall be tracked and recorded
on a daily basis through the development of a locational grid tracking system for
the property. Records shall be retained and made available to KRCA on a
monthly basis;
viii. A daily summary log shall be maintained for loads shipped to the site, including:
1. Date
2. Daily total number of trucks entering the site
3. The location from where the fill was loaded into each truck
4. For each origin location, the location where fill was placed on the
locational tracking grid
ix. The site shall be gated and sign prohibiting access to unauthorized
personal/trucks, and other such measures that may be necessary to ensure
effective site supervision/control (e.g. independent third party);
x. Identify a 24 hour contact person who would be in a position of responsibility and
could respond to public inquiries and complaints; and communicate the contact
information through appropriate means;
xi. Measures related to the implementation of erosion and sedimentation controls
applicable to the placement of the fill and/or temporary stockpiles (if necessary)
including: type, location and timing;
xii. Measures related to site stabilization and/or revegetation at the conclusion of fill
placement;
xiii. Requirements of a final report at the conclusion of fill placement including such
items, for example, as a final as-built survey, a determination of final fill volume
placement, recommendations for ongoing monitoring of the site etc.
Exceptions
In accordance with the CA Act:
(10) No regulation made under subsection (1),
(a) shall limit the use of water for domestic or livestock purposes;
(b) shall interfere with any rights or powers conferred upon a municipality in respect of the
use of water for municipal purposes;
(c) shall interfere with any rights or powers of any board or commission that is performing
its functions for or on behalf of the Government of Ontario; or
(d) shall interfere with any rights or powers under the Electricity Act, 1998 or the Public
Utilities Act. 1998, c. 15, Sched. E, s. 3 (8); 1998, c. 18, Sched. I, s. 12.
(11) A requirement for permission of an authority in a regulation made under clause (1) (b) or (c)
does not apply to an activity approved under the Aggregate Resources Act after the Red Tape
Reduction Act, 1998 received Royal Assent. 1998, c. 18, Sched. I, s. 12.
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Denial of Permit Application
 If, in the opinion of Authority staff the application would result in a negative and/or
adverse impact on the control of flooding, erosion, pollution, or the conservation of land,
the permit may not be supported by Authority staff.
 If the application is not supported by staff, the applicant will have the right to a hearing
before the Authority Board. The Authority Board may refuse the permission; or grant the
permission with or without conditions (see KRCA Administrative By-Law #3 – Hearing
Procedures available on KRCA’s website (www.kawarthaconservation.com) or at the
administrative office).
 In accordance with the CA Act S.15, “A Person who has been refused permission or who
objects to conditions imposed on a permission may, within 30 days of receiving the
reasons under subsection (14), appeal to the Minister who may,
i. Refuse the permission; or
ii. Grant the permission, with or without conditions
Cancellation of Permission
 The Authority may cancel a permission, if it is of the opinion that the conditions of the
permission have not been met.
 Before cancelling a permission, the Authority shall give a notice of intent to cancel to the
holder of the permission indicating that the permission will be cancelled unless the holder
shows cause at a hearing why the permission should not be cancelled.
 Following the giving of the notice, the Authority shall give the holder at least five days
notice of the date of the hearing.
Fee for Large Fill Placement
The fee structure for large-scale fill placement associated with infrastructure projects, commercial,
industrial or multiple residential developments is as follows:
Fill Volume(s)

Fee Amount
3

< 500 cubic metres (m )
3

>500 cubic metres (m )

(TBC through fee schedule review)
3

$1000 PLUS $0.75 per cubic metre (m )

KRCA may require the applicant to provide a letter of credit which could extend up to $500,000.00
depending on the circumstances of each individual application, to ensure the implementation of permit
conditions. A letter of credit will NOT be required when the fill placement is part of a project subject to
Planning Act approvals e.g. residential/commercial developments, or part of a project subject to site plan
approval of a municipality, or part of a municipal or provincial government project.
Furthermore, where a peer review of soil testing report(s) is required, KRCA will require a deposit of
$3,000 (amount TBC through fee schedule review).
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Schedule “A”
Placement of Fill Over 500 meters/cubed (30 tandem truckloads)
Location where fill is being placed:
Owner: __________________________________
Phone: ____________________________________
Address: ___________________________________
Lot: _________ Concession: _____________ Municipality:
_________________________
Watershed: _______________________________________
Attach a legal survey and a map showing location, lengths, widths and depths of
proposed fill area in meters: Length: __________ Width:___________ Depth:
____________
Total volume of fill to be placed in area shown T=________________ meters/cubed
Approximate number of tandem truckloads =T divided by 15 ____________________
Proposed start date: ______________ Proposed Completion Date: _______________
Proposed use of lands where fill placed: _______________________________________
If not for agriculture: type and date of re-vegetation:______________________________
Name of trucking company: __________________________________________________
Contact Person:
_____________________________________________________________
Phone: ______________________
Approx. Number of trucks hauling: ______________________
Excavating company completing the final grading of fill:
_______________________________
Contact Person: ___________________________________________
Phone: _________________________
Location where fill is coming from:
Owner: ______________________________________________
Phone: __________________________
Address: ______________________________________________
Lot: ______ Conc: _________ Municipality: _______________________
Watershed: ________________________________
Attach a map showing location of fill being removed.
Comments:
_________________________________________________________________________
_______________________________________________________________________
Please Note: Any and all information provided in support of this application may be
shared with local Municipalities, and/or Provincial/Federal Authorities for the
purposes of review, in conjunction with any approvals required under their
legislated/legal responsibilities for this project
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LARGE FILL SITE CONTAMINATION SCREENING QUESTIONNAIRE
Kawartha Conservation
277 Kenrei Rd.
Lindsay, ON K9V 4R1
Telephone: 705.328.2271 Fax: 705.328.2286
This form must be completed for all large fill applications unless a geotechnical/
environmental site assessment is provided verifying that the fill material is suitable for
placement on the subject lands, in accordance with the “Soil, Ground Water and Sediment
Standards for Use Under Part XV.1 of the Environmental Protection Act. This form must be
completed and signed by the application and property owner.
Location of Subject Lands:
Lot:
Conc:
Municipality:

Former Township:

Is the fill material coming from lands, or adjacent to lands, that was previously used for the
following:
Yes No
Industrial use?
Commercial uses where there is potential for site contamination (i.e. a garage, a
bulk liquid dispensing facility, including a gasoline outlet or a dry-cleaning
equipment operation
Where filling has occurred?
Underground storage tanks or buried waste on the property?
Where chemical spills, or hazardous chemical uses, or where cyanide products
may have been used as pesticides (i.e. an orchard)?
A weapons firing range?
Is the nearest boundary of the application within 500 meters (1,640 feet) of the
fill area of an operation or former landfill or dump, or a waste transfer station or
PCB storage site?
If there are existing or previously existing buildings, are there any building
materials remaining on the site which are potentially hazardous to public health
(i.e. asbestos, PCBs, etc)?
Is there any reason to believe that the lands may have been contaminated
based on previous land use?

If the answer to any of the questions was yes, a geotechnical/environmental site
assessment must be provided verifying that the fill material is suitable for placement
on the subject lands, in accordance with the “Soil, Ground Water and Sediment
Standards for Use Under Part XV.1 of the Environmental Protection Act.
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Declaration
To the best of my knowledge, the information provided in this questionnaire is true, and I
have no reason to believe that the fill material to be placed on the subject site contains
contaminants that is NOT suitable for placement on the subject lands, in accordance with
the “Soil, Ground Water and Sediment Standards for Use Part XV.1 of the Environmental
Protection Act.
I am a qualified person with the required liability Insurance Stated in O. Reg. 153/04.
(Please Print)
Qualified Person:
Property Owner or Authorized Officer:
Name:

Name:

Name of Firm(if applicable)

Name of Company(if applicable)

Address:

Address:

Tel:

Fax:

Cell:

Tel:

Signature:

Signature:

Date:

Date:

Fax:
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1.0

INTRODUCTION
1.1

Purpose of this Guideline:
To provide assistance in the interpretation and application of the
landform conservation policies of the Oak Ridges Moraine
Conservation Plan (ORMCP).

1.2

Context:
The Oak Ridges Moraine (ORM) contains a diversity of landform
types that directly effect the complex ecological and hydrological
character of the Moraine.
In areas of the ORM with complex landform patterns, the
ORMCP requires the adoption of landform conservation practices
that minimize the impact of development or site alteration on the
character of the landform and hence the impact on related
ecological features and functions. Landform conservation is seen
as an integral component of an ecosystem approach intended to
maintain and where possible enhance the ecological integrity of the
ORM.
Section 30 and parts of section 35 of the ORMCP provide direction
on how landform conservation principles will be applied in the ORM.

1.3

What is Landform Conservation:
Landform conservation is the protection and wise use of the land
base including its form, soils and associated biophysical processes.
It is an approach that encourages planning, design and construction
practices which:
• minimize disruption to natural form and related ecological
processes; and
• enhance protection of biophysical features in a natural state and
keep a greater portion of a site in an open-space character.
Although not an explicit target or objective of the ORMCP, landform
conservation practices also indirectly maintain the visual character
and identity of the landscape.
Landform conservation can be achieved through the use of a wide
range of planning, design and construction tools including:
• cluster development;
• intensification;
• flexible site design; and
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•

the employment of natural/low maintenance engineering
approaches (e.g. artificial wetland in stormwater ponds,
bioengineering, etc.).

In rapidly urbanizing areas like South Central Ontario, some
modifications or changes to the landform is inevitable. In such cases,
wise use may mean avoiding unnecessary landform modification, and
ensuring the conversion of lands to new uses (e.g. farmland to golf
courses) occurs in an environmentally responsible manner, taking
advantage of design opportunities provided by the natural landform.
In the ORM, the purpose of landform conservation is to require
planning, design and construction practices that:
• minimize disruption to the ecological integrity of the ORM;
• enhance restoration opportunities where degraded landscapes may
be returned to a more natural state; and
• facilitate the ability of landowners to meet the protection standards
required to protect Key Natural Heritage Features, Hydrologically
Sensitive Features and connectivity.
1.4

Policies of the ORMCP:
Sections 30 and parts of 35 of the ORMCP provide direction for how
landform conservation principles will be applied on the ORM.
Section 30(5) requires:
“An application for development or site alteration with respect to land in
a landform conservation area (Category 1) shall identify planning,
design and construction practices that will keep disturbance to
landform character to a minimum, including,
(a)

(b)

(c)

maintaining significant landform features such as steep slopes,
kames, kettles, ravines and ridges in their natural undisturbed
form;
limiting the portion of the net developable area of the site that is
disturbed to not more than 25 percent of the total area of the
site; and
limiting the portion of the net developable area of the site that
has impervious surfaces to not more than 15 percent of the total
area of the site.”
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Section 30(6) requires:
“An application for development or site alteration with respect to land in
a landform conservation area (Category 2) shall identify planning,
design and construction practices that will keep disturbance to
landform character to a minimum, including,
(a)

(b)

(c)

maintaining significant landform features such as steep slopes,
kames, kettles, ravines and ridges in their natural undisturbed
form;
limiting the portion of the net developable area of the site that is
disturbed to not more than 50 per cent of the total area of the
site; and
limiting the portion of the net developable area of the site that
has impervious surfaces to not more than 20 percent of the total
area of the site.”

Section 30(7) stipulates that:
“Subsections (5) and (6) do not apply in respect of mineral aggregate
operations.”
Section 30(8) requires that:
“An application for major development with respect to land in a
landform conservation area of either category shall be accompanied by
a landform conservation plan that shows, on one or more maps,
(a)

(b)
(c)
(d)

elevation contours in sufficient detail to show the basic
topographic character of the site, with an interval of not more
than two metres;
analysis of the site by slope type (for example, moderate or
steep);
significant landform features such as kames, kettles, ravines
and ridges; and
all water bodies including intermittent streams and ponds.”

Section 30(9) requires that:
“The landform conservation plan shall also include a development
strategy that identifies appropriate planning, design and construction
practices to minimize disruption to landform character, including,
(a)
(b)

retention of significant landform features in an open, undisturbed
form;
road alignment and building placement to minimize grading
requirements;
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(c)
(d)
(e)

concentration of development on portions of the site that are not
significant;
use of innovative building design to minimize grading
requirements; and
use of selective grading techniques.”

Section 30(10) requires that:
“An application for development or site alteration that does not
constitute major development with respect to land in a landform
conservation area of either category, shall be accompanied by a site
plan that,
(a)
(b)

(c)

identifies the areas within which all building, grading and related
construction will occur;
demonstrates that buildings and structures will be located within
the areas referred to in clause (a) so as to minimize the amount
of site alteration required; and
provides for the protection of areas of natural and scientific
interest (earth science) in accordance with subsection (12).”

Section 30(11) stipulates that:
“Subsection (10) does not apply in respect of mineral aggregate
operations.”
Section 30(12) requires that:
“An application for development or site alteration with respect to land in
an area of natural and scientific interest (earth science) or the related
minimum area of influence shall be accompanied by an earth science
heritage evaluation that,
(a)

(b)

identifies planning, design and construction practices that will
ensure protection of the geological or geomorphological
attributes for which the area of natural and scientific interest was
identified; and
determines whether a minimum vegetation protection zone is
required, and if so, specifies the dimensions of that zone and
provides for maintenance and where possible, improvement or
restoration of natural self-sustaining vegetation within it.”
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Section 30(13) requires that:
“With respect to land in Settlement Areas, in considering applications
for development or site alteration within landform conservation areas
(Category 1 and 2) the approval authority shall consider the importance
of adopting planning, design and construction practices that will keep
disturbance to landform character to a minimum, so as to satisfy the
requirements of subsection (5) and (11) if possible.”
Section 35(1) d requires that:
“In respect to a mineral aggregate operation if there are areas of
natural and scientific interest (earth science) on the site or on adjacent
land, that the geological or geomorphological attributes for which they
were identified will be protected.”
Section 35(6) requires that:
“An application for a mineral aggregate operation or wayside pit with
respect to land in landform conservation area (Category 1 or 2) shall
not be approved unless the applicant demonstrates,
(a)

(b)

2.0

that the area from which mineral aggregates are extracted will
be rehabilitated to establish a landform character that blends in
with the landform patterns of the adjacent land; and
that the long-term ecological integrity of the Plan Area will be
maintained, or where possible improved or restored.”

IDENTIFICATION OF THE LANDFORM CONSERVATION FEATURES
OF THE OAK RIDGES MORAINE
For the purpose of applying the policies of the ORMCP, the ORM has
been divided into the following two Landform Conservation Categories.
2.1

Landform Conservation Areas - Category 1 (Complex
Landform):

Land area within the ORM dominated by steeply sloping or complex
landform patterns. Identified by MNR as areas having 50% or more of the
land surface comprised of:
• lands with slopes in excess of 10%;
• land with distinctive landform features such as ravines, kames and
kettles; and/or
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•
2.2

land with a high diversity of land slope classes∗.
Landform Conservation Areas - Category 2 (Moderately
Complex Landform):

Land area within the ORM with significant portions of the land surface
dominated by complex landform patterns. Identified by the MNR as areas
having 20% to 50% of the land surface comprised of:
• lands with slopes in excess of 10%;
• land with distinctive landform features such as ravines, kames and
kettles; and/or
• land with a diversity of land slope classes*.
Other land areas within the ORM not dominated by complex or distinctive
landform features, are not subject to the landform conservation
requirements of section 30 and 35(6) of the ORMCP. Such features
constitute less than 20% of the land surface.
MNR has prepared 1:50,000 scale mapping that identifies the two
landform categories occupying the ORM. This mapping can be used as a
basis for determining where and how landform conservation policies
should be applied to planning or development applications within the
ORM.
As an alternative to using mapping provided by MNR to identify Category
1 and 2 – Landform Conservation Areas, the municipality may develop
more detailed Landform Conservation mapping provided:
• the mapping is prepared at a scale of 1:10,000 or greater;
• the mapping is developed on the basis of comprehensive planning for
landform units identified and/or approved by MNR.
The more detailed evaluation may be used to:
• refine the boundaries of the Landform Conservation Areas (Category 1
and 2) identified by MNR in accordance with the criteria outlined in
section 30(3) of the ORMCP;
• demonstrate how the municipality will meet the impervious cover and
disturbance requirements of section 30(5) and 30(6) on a landscape
rather than site specific basis; and/or
• develop a comprehensive landform conservation strategy consistent
with the intent of the ORMCP to guide development.
Prior to developing such a strategy, the municipality must develop a terms
of reference that will be reviewed and approved by the Province.
∗

For analysis purposes, the determination of Landform Conservation Categories 1 and 2
MNR had divided the ORMCP area into 5 slope classifications (0 to 2%, 2 to 5%, 5 to
10%, 10 to 25%, and greater than 25%).
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3.0

APPLICATION OF LANDFORM CONSERVATION POLICIES IN THE
REVIEW OF PLANNING APPLICATIONS
A Seven Step Process (Figure 1):
In meeting the requirements of section 30 of the ORMCP, the approval
authority and the proponent of the development application should
proceed through the seven-step process outlined in the remaining
portion of this section of the Technical Paper.
While other approaches are acceptable provided they meet the intent
of the ORMCP with respect to landform conservation, following these
seven steps will ensure that all requirements of the plan that relate to
landform conservation will have been considered.
3.1

Step 1 – Applicability:
The proponent must first determine if the lands subject to the
development application are located within Landform Conservation
Area - Category 1 or Category 2 or within an Earth Science ANSI.
This can be determined from:
• Landform Conservation Maps identified in (section 30(1)) of the
ORMCP; or
• a comprehensive municipal landform conservation strategy
prepared by the municipality in accordance with provisions of
section 2.0 of this report.
If the subject lands or any portion of the lands do not fall within a
Landform Conservation - Category 1 or 2 or an Earth Science ANSI,
the requirements of section 30 of the ORMCP do not apply and no
further consideration of landform conservation policies are necessary.
If any or a portion of the lands fall within Category 1 or Category 2 or
an Earth Science ANSI, portions of section 30 apply and the proponent
should proceed to Step 2.
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3.2

Step 2 – Determine Land Use Designation:
The proponent must then check to determine what land use
designation the subject lands fall into.
This can be determined by:
• referring to the Land Use Map as identified in section 2 of the
ORMCP; or
• referring to the appropriate schedule on map to the municipal
official plan where the official plan has been brought into conformity
with the ORMCP.
If the lands subject to the application occur within a Natural Core,
Natural Linkage or Countryside designation or the applicable
equivalent in the official plan, the applications are subject to the
policies contained in section 30 or 35 of the ORMCP and should
proceed to Step 3 of the process.
If the lands fall in the Settlement Area designation, they are subject to
section 30(13) of the ORMCP which requires the approval authority to
consider the importance of adopting planning, design and construction
practices to meet the intent of Landform Conservation. In some
circumstances, it may be necessary to waive these requirements in
order to meet the main objectives and purpose of the Settlement Areas
designation. Proponents with development applications in Settlement
Areas should consult with the approval authority to determine the need
to proceed to Step 3 of this process and/or determine situations or
circumstances where adherence to section 30 is not justified.

3.3

Step 3 – Determine Type of Application
A development application will fall into one of three types of planning
applications:
1. Major Development;
2. Minor Development; and
3. Mineral Aggregate Operation
Major Development means development consisting of:
• the creation of four or more lots;
• the construction of a building or buildings with a ground floor area of
500 m2 or more; or
• the establishment of a major recreational use as described in
section 38 of the ORMCP.
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Development proposals of this nature must:
• meet the design, planning and construction standards specified in
section 30(5) and 30(6) of the ORCMP;
• prepare a landform conservation plan as specified in section 30(8)
of the Plan;
• prepare a development strategy as specified in section 30(9) of the
Plan; and
• prepare an Earth Science Evaluation where the proposal is located
wholly or partially on an earth science ANSI in accordance with
section 30(12) of the Plan.
Minor Development is any other planning application that is not a
major development, or a mineral aggregate or wayside pit
operation.
Due to there relatively small, low impact nature, requirements to
meet the Landform Conservation policies of the ORMCP are less
detailed than for Major Development. A proponent for a Minor
Development must meet the planning, design and construction
standards specified in 30(5) and (6) of the ORCMP but is only
required to demonstrate this through a site plan prepared in
accordance to 30(10) of the ORMCP.
If a Minor Development is located within an Earth Science ANSI,
the applicant is required to carry out an Earth Science Evaluation in
accordance with section 30(12) of the ORMCP.
Mineral Aggregate Operations means:
(a) an operation, other than a wayside pit, conducted under a license
or permit under the Aggregate Resources Act, and
(b) associated facilities used in the extraction, transportation,
beneficiation, processing or recycling of mineral aggregate or the
production of related by-products.
Due to their nature, these uses are not subject to planning design and
construction standards specified in section 30(5), (6), (8), (9) and (10)
of the ORMCP.
A mineral aggregate or wayside pit operation however, is subject to:
• the requirement to prepare an Earth Science Evaluation where the
proposal occurs in a Earth Science ANSI in accordance with
section 30(12) of the ORMCP; and
• the requirement to blend with the surrounding landform portion and
maintain ecological integrity in accordance with section 35(6) of the
ORMCP.
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Once the type of applicable policies has been determined proceed to
Step 4.
3.4

Step 4 – Background Information
The next step in the process is the collection and portrayal of
background information needed to support the application.
Major Development:
For Major Development, the applicant is required to collect the
following information in meeting the requirements of section 30(8) of
the ORMCP:
• elevation contours in sufficient detail to show basic topographic
character of the site, with intervals of not more than two metres.
MNR would recommend topographic mapping at a scale of 1:2000
or larger;
• an analysis of the site by slope type (for example – moderate or
steep); MNR recommends slope classes be divided as follows:
Slope
0 – 2%
2 – 5%
5 – 15%
15 – 25%
> 25%
•
•
•

•

significant landform features such as kames, kettles, ravines and
ridges;
all water bodies including intermittent and permanent streams and
ponds;
the location of all known Key Natural Heritage Features, the
location of all known Earth Science ANSIs on site and
Hydrologically Sensitive Features including their associated
Vegetation Protection Zones;
identify areas of steeply sloping lands considered to be lands with
slopes 15% or greater; a vertical height of 5 metres or greater; and
a continuous distance of 50 metres or greater. (See Figure 2).

Minor Development:
Minor Development applications need to be accompanied by
information that can be derived from Ontario Base Mapping (OBM),
existing mapping products and air photographs. The proponent would
also be encouraged to identify:
• prominent landform features known to exist on site;
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•
•
•

areas of steeply sloping land (15% or greater slope)
areas that are relatively flat or gently sloped; and
location of all known Key Natural Heritage Features, Hydrologically
Sensitive Features and Earth Science ANSIs.

Mineral Aggregate Operation:
Although not required by the ORMCP, MNR would recommend a
similar range of information be provided for mineral aggregate
operations for the purpose of preparing a rehabilitation plan under the
Aggregate Resources Act.
Once relevant background information is collected proceed to Step 5.
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3.5

Step 5 – Identify Planning Design and Construction Standards
and Targets
Steps 3 and 4 will have recorded sufficient information for the
proponent to identify in a general way the basic limitations and
opportunities that exist on the site.
Major Development:
Applications for Major Development will be required to:
• identify the policies of section 30 of the ORMCP that apply to the
application;
• identify the areas of the subject lands that are subject to the design
standards specified in section 30(5) and (6) of the ORMCP;
• the area of the subject lands that will not be developed or altered
due to:
a) presence of Key Natural Heritage Features and Hydrologically
Sensitive Features including Vegetative Protection Zones;
b) presence of significant landform features including kames,
kettles, ravines, and steeping sloping lands; and
c) limitations passed by the connectivity requirements in section 20
of the ORMCP;
• areas of the subject land that may be developed subject to
Landform Conservation techniques,
• identify open space corridors that need to be set aside as areas
free of buildings and structures to maintain connectivity in
accordance with Technical Paper 3.02;
• identify areas of the ORMCP where there is little or no landform
constraints; and
• identify areas of the subject land within an Earth Science ANSI
where an Earth Science Evaluation must be prepared.
Minor Development:
Applications for minor developments will be required to:
• identify areas on site that can be used for construction and site
alteration that will have minimal impact on landform character and
not be located in either a Key Natural Heritage Feature or a
Hydrologically Sensitive Feature;
• identify areas of the subject lands within a Earth Science ANSI
where an Earth Science Evaluation is required in accordance with
section 30(12) of the ORMCP;
Mineral Aggregate Operation:
An application for mineral aggregate operations will be required to:
• identify the presence of Key Natural Heritage Features,
Hydrologically Sensitive Features and significant Landforms where
development and site alteration will occur;
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•
•

identify Earth Science ANSIs where an Earth Science Evaluation
must be prepared; and
identify landform features and/or patterns that must be blended in
as part of a rehabilitation plan after extraction is completed.

Once, this is completed, proceed to Step 6.
3.6

Step 6 – Prepare Development Strategy/Detailed Design
Step 6 is an extension of Step 5 that provides a more detailed
description of the planning, design and construction practices that will
be employed to minimize disruption to landform character.
Major Development:
For major development this includes:
• the identification of the parts of the proposal that will be left in an
undeveloped character where the introduction of impervious
surfaces or disturbance to landform character will not occur;
• the identification of those parts of the site where disturbance to
landform character will occur;
• the identification of those parts of the site where impervious
surfaces will occur;
• the identification of the building and construction envelope which
includes all the area of impervious surface and disturbance;
• the identification of Earth Science Areas including an explanation of
how these lands will be managed to maintain the educational,
scientific and heritage appreciation value of the ANSI;
• the identification of both location and type of landform conservation
techniques that will be employed to minimize impact on the
landform character; and
• the temporary location of stormwater management facilities,
construction vehicle storage and fueling areas and a site surface
drainage plan.
A site plan should be provided that contains:
• final contours and drainage of the site at a map scale of 1:2000 or
larger and with contour intervals of 2 metres or less;
• the final location of all roads, buildings and structures;
• areas on site where grading changes are proposed;
• representative cross sections across the site showing before and
after contours;
• a detailed description of all landform conservation techniques that
will be employed during the planning, design and construction
phases of the development including;
• lands where disturbance to landform character is proposed
including a breakdown by:
• Total area of disturbance; and
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•

• % of total developable area.
lands where the introduction of impervious cover is proposed
including a breakdown for each landform category:
• total area of impervious cover; and
• % of total developable area.

Minor Development:
Minor development will include a development strategy that:
• identifies the approximate location of all proposed buildings, roads
and related structures; and
• identifies the proposed building envelope, which includes buildings,
roads and structures, and adjacent area required for the movement
of construction equipment. (Note: this will be assumed to represent
total area of disturbance to landform character)
For minor development a site plan should be provided that includes:
• a delineation of the outside boundaries of the building envelope
including buildings, structures, roads and associated land
needed for the operation of construction equipment.
• the total area of building envelope expressed in hectares and %
of total developable area (Note: In most cases, impervious
surface should be assumed to be 50% of building envelope
area.)
Mineral Aggregate Operation:
For mineral aggregate operations and wayside pits this includes:
• the identification of these areas where rehabilitation plans are
required to address landform conservation consideration and
blends with surrounding landscapes;
• the identification of proposed final contours, landform types and
landscape complexes;
• the identification of Earth Science ANSIs located on site and
explanation of how educational, scientific and heritage appreciation
value will be maintained.
For mineral aggregate operations and wayside pits a site plan should
be prepared that contains:
• a map at a scale of 1:2000 or greater and contour intervals of 2
metres or less, showing final grades and landform features and
patterns for the subject site;
• a detailed explanation as to how the final contours blend with or
enhance adjacent landform character; and
• information to demonstrate to the satisfaction of the approval
authority that sufficient fill material will be available to achieve the
proposed final contours. Where importation of fill material is
required to meet rehabilitation requirements, the proponent shall be
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required to demonstrate to satisfaction of the approval authority and
MNR that the fill contains no deleterious or harmful substances.
3.7

Step 7 – Implementation
In Step 7, the approval authority is responsible to ensure that:
• requirements described in Steps 1 to 6 have been satisfactorily
completed; and
• the specific standards in section 30(5) and (6) of the ORMCP have
been met.
NOTE: in the evaluation of compliance of an application with 30(5)
or 30(6), the impervious cover or disturbance to landform
calculation should be applied only to the Net Developable Area∗
within the portion of the site occupied by that particular Landform
Conservation Area.
For example, if only 25 ha of a 100 ha site is located in Landform
Conservation Area 1 and 50% (ie. 12.5 ha) of that area is Net
Developable Area, then maximum limits for impervious cover and
disturbance to landform character shall be calculated as follows:

Impervious Cover

12.5 ha x 15% (as specified in 30(5) of the ORMCP) = 1.875 ha

Disturbance to Landform Character
12.5 ha x 25% (as specified in 30(5) of the ORMCP) = 3.125 ha

•

•

•

the information submitted through Steps 1 to 7 demonstrates that
the proposal will meet all requirements of section 30 of the ORMCP
and will ensure minimal disruption to the landform conservation of
the subject site;
all appropriate conditions, designs and measures can and will be
implemented through planning, and regulation mechanisms
implemented or controlled by the appropriate planning authority;
and
in the case where the subject lands occur in the Settlement Area
designation, the approval authority must determine to what extent
the findings developed in Steps 3 to 6 can be applied subject to the
considerations identified in Step 2.

∗

Net Developable Areas land or the site not occupied by a Key Natural Heritage Feature or
Hydrologically Sensitive Feature not including the related Vegetation Protection Zone.
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4.0

PREPARATION OF AN EARTH SCIENCE EVALUATION

Earth Science – Areas of Natural and Scientific Interest (ANSI) – are areas
that have been identified by MNR as having earth science values related to
protection, scientific study or education. On the ORM these are shown on
mapping provided by MNR.
As required in section 30(12) of the ORMCP, where a portion of or where a
planning application falls under an area identified by MNR as an Earth Science –
Area of Natural and Scientific Value, the applicant will be required to prepare an
Earth Science Heritage Evaluation to:
a)
b)
c)
d)

e)

identify the specific nature, type and characteristics of the Earth Science
ANSI including its educational scientific and natural heritage appreciation
value. (Note: information can be obtained from MNR);
identify the portions of the ANSI that are located on site including the
geologic and geomorphic features, forms and patterns that define the
Earth Science ANSI;
identify how the proposed development would change or modify the
geologic and geomorphic features, forms and patterns on site;
identify how planning, design and construction measures will be carried
out to ensure the geologic and geomorphic features, forms and patterns
are protected in a manner that retains the scientific, educational and
natural heritage appreciation value of the ANSI; and
identify the implementation measures required to ensure the planning,
design and construction measures described in (d) will be carried out.

It will be the responsibility of the approval authority to review the Earth Science
Heritage Evaluation and determine that the requirements of section 30(12) of the
ORMCP have been satisfied. Any proposed changes to the outside boundaries
of an Earth Science ANSI need to be sent to MNR for confirmation.
5.0

LANDFORM CONSERVATION – PLANNING, DESIGN AND
CONSTRUCTION TECHNIQUES

North America has a rich literature on how impacts on landform and natural
resources can be minimized through innovative landform conservation
approaches.
In assessing any application in Landform Conservation Areas – Category 1 and
2, the applicant must demonstrate that the technologies have been reviewed and
considered in applying appropriate planning, design and construction techniques
to ensure that impacts on landform character and related ecological processes
have been minimized.
The following are some of the better known landform conservation principles that
should be considered.
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5.1

Land Use Planning and Design Practice that Minimize Land
Requirements:
For example:
• nodal growth forms instead of scattered development;
• clustered development;
• shared facilities to reduce area needed for infrastructure such as
shared roads, driveways and utility easements;
• mixed land uses that provide for dual use of facilities such as
parking areas, and
• reduced construction standards such as minimum road widths and
grades where they do not constitute a public safety hazard.

5.2

Siting, Design and Landscaping Techniques that Maintain,
Enhance or Minimize Disruption to Landform Patterns:
For example:
• split level building design that reduce grading requirements on
steep slopes;
• integration of prominent natural features into final design; and
• siting road and utility crossings on portions of the land that minimize
grading.

5.3

Construction Practice that Minimize Impact of Grading:
For example:
• selective grading limited to areas on or immediately adjacent to
areas where buildings and structures will be located instead of
mass grading the entire site; and
• use of the building envelope concept.

6.0

DEFINITIONS

Disturbance to Landform Character:
Any development or site alterations that would result in change to the slope,
elevation, grade or composition of the landform including the introduction of
impervious cover, soil compaction, grading, and filling or topsoil removal.
It does not include normal farm practices as defined by the Ontario Ministry of
Agriculture and Food or a change in vegetation cover including removal or
addition of sod, trees or shrubs, tillage of the soil or application of materials to
amend or improve the growing capacity of the soil layer. Fairways and roughs
associated with golf courses are not considered disturbance if grading of the land
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is not required. For example, tees, greens and paved cart trails would be
considered disturbance.
Disturbance does not apply to the temporary movement of construction
equipment within the site.
Disturbance to landform character that occurred after November 17, 2001 should
be included in any disturbance area calculations. (excluding transitional
applications).
Impervious Surface:
Impervious Surface as defined in the ORMCP:
“means a surface that does not permit the infiltration of water, such as a rooftop,
sidewalk, paved roadway, driveway or parking lot.”
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